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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public,in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 


decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 


| applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
* and hearing or opportunity for hearing have been given. These 


decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 19387 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 


docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
_ decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 


| istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4846) 


In re ASSOCIATION OF ICE CREAM MANUFACTURERS OF NEW YORK 
STATE (SOUTHERN REGIONAL GROUP) AND OTHERS. AMA 
Docket No. 27-116. Decided November 2, 1956. 


Interim Relief Denied 


Petitioners’ contention that they will suffer irreparable injury pending adjudi- 
cation upon the merits is not supported by the facts. Order No. 27 con- 
tains provisions to protect petitioners against any damages that may be 
sustained due to payment of the increased price. 

Mr. Harry Polikoff, of New York, New York, for petitioners. Mr. Julius C. 
Krause, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judical Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Market Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seqg.). The petitioners, allegedly 
handlers of milk subject to Order No. 27, as amended, regulating 
the handling of milk in the New York metropolitan milk market- 
ing area, filed a petition on June 29, 1956, challenging the legality 
of an amendment to the order effective July 1, 1956. The peti- 
tioners attack section 927.40(f) of the order whereby, in brief, 
the price of Class III milk was revised upward by 13 cents a 
hundredweight for the month of July 1956. With their petition, 
five of the petitioners also filed an application for interim relief 
from the operation of the contested provision during the pendency 
of a decision on the merits. The Acting Deputy Administrator, 
Agricultural Marketing Service, filed an answer to the application 
for interim relief and a motion to dismiss the petition. We are 
not here concerned with a ruling upon the motion to dismiss the 
petition but solely with petitioners’ application for interim relief. 

At this initial stage of the proceeding, the primary issue is 
whether the petitioners will be irreparably damaged by compli- 
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ance with the provisions of section 927.40(f) during the time it | 


may take to render a decision on the merits. In re Beatrice Foods 
Co. et al., 138 A.D. 769 (1954); In re Babcock Dairy Co. et al., 8 
A.D. 7 (1949); In re Admiral Potato Corp. et al., 7 A.D. 1158 
(1948) ; In re Orrville Milk Condensing Co., 6 A.D. 752 (1947); 
In re Avon Dairy Co., 5 A.D. 817 (1946). 


The petitioners claim that they will suffer irreparable injury | 
pending adjudication upon the merits because the increased Class | 
IIT price required to be paid by them “after distribution thereof | 
to producers will be unrecoverable by applicants.” This conten- | 


tion is not supported by facts as required by section 900.70(b) 


of the rules of practice (7 CFR 900.70(b)), and the application | 


for interim relief contains additional procedural defects. The 
affidavit of the Assistant Market Administrator of Order No. 27 
and the supporting documentary evidence attached to the answer 
to the application for interim relief indicate that only one of the 
five petitioners operates a pool plant under the order (see In re 
Alta Vista Creamery Co. et al., 10 A.D. 1297 (1951)) and that 
the order itself contains a mechanism to protect petitioners 
against any damages that may be sustained due to payment of 
the increased Class III price should petitioners prevail on the 
merits in this proceeding. Order No. 27, as amended, provides 
for a market-wide pool and each pool handler accounts to the 
producer-settlement fund at the class prices. Section 927.61 of 
the order (7 CFR 927.61) establishes a revolving monthly reserve 
fund from monies paid into the producer-settlement fund of not 
less than eight cents nor more than nine cents per hundredweight 
on all pool milk. This reserve fund now amounts to over $800,000 
and would appear to be more than adequate to reimburse the 
petitioners 13 cents per hundredweight for Class III milk utilized 


by them during July 1956. Thus, we see no irreparable injury | 


for which we should suspend the contested amendment at this | 
time. Even if our conclusion were otherwise with respect to [ 


irreparable injury, we have serious doubts whether the applica- 
tion would be granted in view of the possible serious adverse 
effects upon the producer and public interest. Cf. Yakus v. 
United States, 321 U.S. 414, 440-444 (1944) ; Virginian Railway 
Co. v. System Federation et al., 300 U.S. 515, 552 (1937); Bay 
Petroleum Corporation v. Corporation Commission of Kansas, 36 
F. Supp. 66 (D. Kan. 1940); In re Crescent Creamery Co., 11 
A.D. 693 (1952). 

The delay in acting upon the application for interim relief has 
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been due to a request of the petitioners on July 20, 1956, that 
the matter be stayed pending the filing of an amended petition. 
Nothing has been heard from the petitioners since then. 

Accordingly, the petitioners’ request for interim relief is denied 
and the application is dismissed. 


(No. 4847) 


In re HAWK DAIRIES AND SOUTH SIDE Dalry, INc. AMA Docket 
No. 5-2. Decided November 30, 1956. 


Evidence—Promulgation Hearing Record—Validity 
of Provisions of Order No. 5 


Section 905.61(b), of Order No. 5, which requires handlers whose principal 
distribution of milk is under another Federal order to pay into the 
producer-settlement fund the difference between the Order No. 5 value 
and the value computed under the other order for all milk distributed 
in the marketing area, is declared invalid for lack of substantial evidence 
in the promulgation record. Section 905.61(a), dealing with exemption of 
such handlers, is supported by the evidence. 


Dismissal 


Since South Side Dairy, Inc., which made the payments, is not a handler 
under Order No, 5 and since Hawk Dairies did not pay the amount 
in controversy, the petition is dismissed. 


Houston, Klein, Melone and Davidson, of Tulsa, Oklahoma, for petitioners. 
Mr. Webster P. Maxson, for Agricultural Marketing Service. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the construction 
and validity of provisions of Order No. 5 (7 CFR 905.1 et seq.) 
issued under the act and regulating the handling of milk in the 
Oklahoma City, Oklahoma, marketing area. The proceeding was 
instituted by a petition filed March 11, 1955, by Hawk Dairies 
and by South Side Dairy, Inc. Hawk Dairies is the operator of a 
milk processing plant in Tulsa, Oklahoma, and is a handler under 
Order No. 6 (7 CFR 906.1 et seqg.), which regulates the handling 
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of milk in the Tulsa-Muskogee, Oklahoma, marketing area. The 
petition recites that Hawk Dairies is also a handler under Order 
No. 5. South Side Dairy, Inc., is a wholly-owned subsidiary of 
Hawk Dairies and operates in Oklahoma City, Oklahoma. 

The petitioners complain of the action of the market adminis- 
trator for Order No. 5 in billing Hawk Dairies, pursuant to sec- 
tion 905.61(b), for milk allegedly sold to South Side Dairy, Inc., 
and distributed in the Oklahoma City marketing area. Section 
905.61(b) provides that a handler regulated under the Oklahoma 
City order who disposes of the greater portion of his milk in an 
area subject to another Federal marketing order shall pay into 
the producer-settlement fund for Class I milk distributed within 
the Oklahoma City marketing area the amounts by which the 
value of the milk at the Oklahoma City order price exceeds its 
value as determined pursuant to the other order to which the 
handler is subject. Petitioners contend that the milk involved is 
not subject to regulation under the Oklahoma City order except 
as unpriced “other source” milk, that if subject to regulation the 
market administrator for the Oklahoma City order erroneously 
interpreted section 905.61(b) by refusing to allow a location 
adjustment credit in determining the value of the milk in contro- 
versy and that the failure so to provide under the Oklahoma City 
order constitutes a deprivation of property without due process 
of law in violation of the Fifth Amendment to the Constitution. 

An answer to the petition was filed April 8, 1955, by the Deputy 
Administrator, Agricultural Marketing Service, United States 
Department of Agriculture. The answer upholds the contested 
provisions and the action of the market administrator as in 
accordance with law and alleges that South Side Dairy, Inc., has 
no standing in this proceeding as it is not a handler under the 
act. A hearing upon the petition was held before Will Rogers, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, in Tulsa, Oklahoma, on June 9 and 
10, 1955. At the hearing, petitioners were represented by R. L. 
Davidson, Jr., Attorney at Law, Tulsa, Oklahoma. The respondent 
was represented by Webster P. Maxson, Office of the General 
Counsel, United States Department of Agriculture. Stuart H. 
Russell, Attorney at Law, Oklahoma City, Oklahoma, was allowed 
to intervene on behalf of the Central Oklahoma Milk Producers 
Association. After the hearing, the parties and the intervenor 
filed briefs. Petitioners, in their reply brief, contended for the 
first time that section 905.61(b) was invalid for lack of substan- 


ea UONNNELa AG BoC H TS 








“he 
ler 


\is- 
ec- 
C., 
ion 


an 
ito 
Lin 
he 
its 
he 


pt 
he 
sly 
on 
"O- 
ity 
SS 


ity 


rer 


—— 


eS RRM Ss A245: 


HAWK DAIRIES ET. AL. 1195 
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tial evidence in support thereof and respondent and petitioners 
were permitted to, and did, file supplemental briefs on this 
issue. On January 13, 1956, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and recom- 
mending that the petition be dismissed. The petitioners filed 
exceptions to the report and oral argument was held before the 
Judicial Officer on July 27, 1956. 


FINDINGS OF FACT 


1. Petitioner Hawk Dairies is a corporation organized and 
existing under the laws of the State of Oklahoma with its prin- 
cipal place of business at 2429 East 11th Street, Tulsa, Oklahoma. 
During the period involved herein, Hawk Dairies operated an 
“approved plant” at such address and was a handler under Order 
No. 5 regulating the handling of milk in the Oklahoma City 
marketing area. 


2. Petitioner South Side Dairy, Inc., is a corporation organ- 
ized and existing under the laws of the State of Oklahoma with 
its principal place of business at 1411 Linwood Avenue, Okla- 
homa City, Oklahoma. All the common stock of South Side Dairy, 
Inc., is owned by Hawk Dairies. 

3. Pursuant to notice published in the Federal Register (14 F.R. 
6600), a hearing was held December 5-9, 1949, in Oklahoma City, 
Oklahoma, on a proposed marketing agreement and proposed 
marketing order regulating the handling of milk in the Oklahoma 
City, Oklahoma, marketing area. The evidence adduced at such 
hearing with respect to the treatment of regulated handlers also 
engaged in business in another market regulated under a Federal 
order is contained on page 724 of the promulgation hearing rec- 
ord and reads as follows (Docket AO 209) : 


“MR. HANSON: I would just like to comment with respect 
to this problem that might logically come under application 
of provisions. There is a possibility, of course, than an order 
may be issued here, and also in the Tulsa market, based on a 
hearing that will be held next week. If orders should be 
issued for the two markets, it might develop, if not at pres- 
ent, at least in the future, that a handler in one market or 
the other might find themself engaged in business in the 
other market. Under those circumstances, it might be in the 
position of requiring a duplication of obligations under the 
respective orders on a big handler, and possibly some lan- 
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guage should be included in an order for either market to 
remove the duplication of obligations where money may be 
involved, and I throw that out for consideration of the group. 


“MR. RUSSELL: Mr. Hearing Officer, in behalf of the pro- 
ducers, I would like to state for the record, we concur in the F 


belief that some such provision should be incorporated in the 


order for Oklahoma City if issued, and the order for Tulsa | 


if issued, to take care of that type of a situation. 
“MR. RUSH: And on behalf of the handlers, we also con- 


” 


cur. 


MELON Oe 


4. Upon the basis of the evidence introduced at the December © 
5-9, 1949, hearing and the record thereof, the Assistant Admin- | 


istrator, Production and Marketing Administration, issued a rec- 


ommended decision on February 8, 1950 (15 F.R. 805), and time © 


was given for filing exceptions. A decision by the Acting Secre- 
tary of Agriculture was published in the Federal Register on 
March 14, 1950 (15 F.R. 1487). The decision approves and 
adopts as its material issues and findings and conclusions, as if 
set forth in full in the decision, the material issues and the find- 
ings and conclusions of the recommended decision with some 
revisions. The pertinent part of the findings and conclusions con- 
tained in the recommended decision and approved and adopted 
by the decision is as follows (15 F.R. 805, 810) : 
“A further provision of the order would partially exempt 
from the provisions of the order a handler who, the Secre- 
tary had determined, was disposing of the greater portion 
of his milk in another area subject to another Federal 
marketing order. It would be impractical to attempt to 
regulate the same person under two different orders with 
respect to the same milk. It appears reasonable that the 
effective regulation should be that of the market in which 
such a person has the greater portion of his sales. In order 
to insure equity between handlers, however, such a person 
should not be permitted to purchase milk for sale as Class I 
in either marketing area at less than the price paid by other 
handlers in that marketing area. Therefore it should be 
provided that if the price such handler is required to pay for 
Class I milk under the other order to which he is subject is 
less than the price provided in the proposed order, he should 
pay to the producer-settlement fund an amount equal to the 
difference between the two prices on all Class I milk dis- 
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posed of within the marketing area. Such handlers should 
also be required to report to the market administrator regu- 
larly so that he may ascertain the amount of milk disposed of 
within the area by such persons.” 


5. The order regulating the handling of milk in the Oklahoma 
City, Oklahoma, marketing area was issued by the Secretary on 
March 27, 1950, and was published in the Federal Register on 
Marcn 30, 1950 (15 F.R. 1770). The order reads, in pertinent 
part, as follows: 


“$ 905.61 Handlers subject to other orders. In the case of 
any handler who the Secretary determines disposes of a 
greater portion of his milk as Class I milk in another market- 
ing area regulated by another milk marketing agreement or 
order issued pursuant to the act, the provisions of this order 
shall not apply except as follows: 


“(a) The handler shall, with respect to his total receipts of 
skim milk and butterfat, make reports to the market admin- 
istrator at such time and in such manner as the market 
administrator may require and allow verification of such 
reports by the market administrator. 


“(b) If the price which such handler is required to pay 
under the other Federal order to which he is subject, for 
skim milk and butterfat which would be classified as Class 
I milk under this order is less than the price provided by 
this order, such handler shall pay to the market adminis- 
trator for deposit into the producer-settlement fund (with 
respect to all skim milk and butterfat disposed of as Class I 
milk within the marketing area) an amount equal to the 
difference between the value of such skim milk or butterfat 
as computed pursuant to this order and its value as deter- 
mined pursuant to the other order to which he is subject.” 


6. The plant of Hawk Dairies located at 2429 East 11th Street, 
Tulsa, Oklahoma, is a milk processing plant which has been 
approved by the appropriate health authority of the City of Okla- 
homa City, Oklahoma, for the distribution of milk for fluid con- 
sumption in Oklahoma City, and is a plant from which milk is 
disposed of for fluid consumption in the Oklahoma City market- 
ing area on wholesale or retail routes. Such plant is within the 
Tulsa-Muskogee marketing area and Hawk Dairies disposes of a 











1198 AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 15 A.D. 1193 





greater portion of its milk as Class I milk in the Tulsa-Muskogee | 
marketing area regulated under Order No. 6 (7 CFR 906.1 et 


seq.) than in the Oklahoma City, Oklahoma, marketing area. 


7. From the summer of 1952 to the time of the oral hearing | 


in this proceeding, milk which was received, processed and pack- | 


aged at the Hawk Dairies’ plant in Tulsa has been transported 
to certain leased premises located at 1411 Linwood Avenue, Okla- 


homa City, Oklahoma, where it was unloaded into a refrigerated © 


vault and then distributed as Class I milk in the Oklahoma City | 


marketing area. During the first few months of the period | 


involved herein (from February 1952 until the shipments to the 
Linwood Avenue premises were begun), milk and milk products 
received, processed and packaged in the Tulsa plant were similarly 
transported to and distributed from certain leased premises 
located at 5617 South Shields Avenue, Oklahoma City, Oklahoma. 
All the milk and milk products distributed from the Linwood 
Avenue address, and for the few months preceding from the South 
Shields Avenue address, were transported from the Hawk plant 
in Tulsa in the packages in which they were distributed on routes 
in the Oklahoma City marketing area. No milk was received 
directly from producers or from any source other than the Hawk 
plant in Tulsa at either of these Oklahoma City facilities during 
this period. All milk handled through these facilities was in con- 
sumer containers and no processing of any kind was conducted at 
these facilities. All milk and milk products so handled were 
merely unloaded from the truck in which they were transported 
from the Hawk Dairies’ plant, were placed in refrigerated facili- 
ties, and then were loaded out from the refrigerated vault into 
smaller trucks for delivery to customers or into the dairy bar in 
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the same building at 1411 Linwood Avenue. Occasionally, some of © 
the milk and milk products involved were unloaded from the | 
trucks in which they were transported directly into route trucks | 


at the Linwood Avenue facilities. 


8. Each month from February 1952 to the time of the oral 
hearing herein, the market administrator has billed Hawk Dairies 
pursuant to section 905.61(b) of the order in an amount equal 
to the difference between the value of the milk and milk products 
described in Finding of Fact 7 as computed pursuant to Order 
No. 5 and its value as determined pursuant to the Tulsa-Muskogee 
marketing order when the price thereof under the latter order 
was less than the Oklahoma City order price. From February 
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1952 through February 1954, South Side Dairy, Inc., paid such 
billings, but no payments have been made since then.? 


9. Pertinent provisions of Order No. 5 in addition to section 
905.61 are as follows: 


“§ 905.7 Approved plant. ‘Approved plant’ means a milk 
processing plant which has been approved by a municipal or 
state health authority having jurisdiction in the marketing 
area or by a Federal agency located in the marketing area 
and from which milk, skim milk, buttermilk, flavored milk 
drinks or cream is disposed of for fluid consumption in the 
marketing area on wholesale or retail routes (including plant 
stores). 


“§ 905.8 Unapproved plant. ‘Unapproved plant’ means any 
milk processing or distributing plant which is not an 
approved plant. 


“§ 905.9 Handler. ‘Handler’ means (a) any person in his 
capacity as the operator of an approved plant.” 


CONCLUSIONS 
I 


While numerous intricate legal questions are presented by the 
record, we do not think it necessary to consider any of these 
except the issue as to whether section 905.61(b) is invalid for 
lack of substantial evidence in the promulgation hearing record.? 
Section 8c(4) of the act (7 U.S.C. 608c(4)) requires the terms 
and provisions of orders to be based upon evidence adduced at a 
hearing. Section 7(c) of the Administrative Procedure Act (5 
U.S.C. 1006(c)), which is applicable to the proceeding culminat- 


1While not a matter of record in this proceeding, the United States District Court for the 
Northern District of Oklahoma, in an action under section 8a(6) of.the act (7 U.S.C. 608a(6)), 
ordered Hawk Dairies, Inc., to pay to the market administrator of Order No. 5 all sums due 
and owing and all sums as they accrue pursuant to section 905.61 of the order, “‘to be held in 
escrow by the market administrator pending further order of the court directing disposition 
thereof.” 

2It is necessary to determine also, of course, whether Hawk Dairies is a handler under Order 
No. 5. The petitioners so allege in the petition, but they then, in effect, deny such status by 
contending that Hawk Dairies does not sell or distribute fluid milk within the Oklahoma City, 
Oklahoma, marketing area on either wholesale or retail routes or from any plant store. (See 
sections 905.9 and 905.7.) The Hawk Dairies’ Tulsa plant receives milk from dairy farmers 
which is then processed and packaged therein and such plant has a permit from the Oklahoma 
City Bureau of Dairy Control and is, therefore, a milk processing plant which has the sanitary 
approval required by the definition of “approved plant.” Milk in consumer packages from the 
Hawk Tulsa plant is loaded into a refrigerated trailer and transported to Oklahoma City where 
it is unloaded into a refrigerated vault, from which it is reloaded into smaller trucks and 
distributed to customers in the Oklahoma City marketing area. This movement satisfies the 
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ing in the order provision in issue, provides that “no... rule or 
order be issued except . . . as supported by or in accordance with 
the reliable, probative and substantial evidence.” Section 10(e) 
of that act (5 U.S.C. 1009(e)) states that a reviewing court shall 
hold unlawful and set aside agency action, findings and con- 
clusions found to be “... (5) unsupported by substantial evidence 
in any case subject to the requirements of sections 7 and 8...” 


The foregoing requirements of the act and of the Administra- 
tive Procedure Act are inexorable. While supporting evidence in 
a rule-making proceeding may differ at times in nature from that 
called for in an adjudication (American Airlines, Inc. v. Civil 
Aeronautics Board, 192 F.2d 417 (D.C. Cir. 1951)) since rule 
making generally looks to the future, it is nevertheless true that 
there must be evidence in the hearing record upon which the rule 
is promulgated that is adequate to support the rule issued. We 
think that there is not such evidence in support of section 
905.61(b) and of the findings and conclusions of the Secretary in 
connection therewith. In re Dairy Specialties Inc., 3 A.D. 1 
(1944). 


The only evidence in the December 1949 hearing record con- 
cerning the regulation of handlers also subject to regulation by 
another Federal order is contained on page 724 of the transcript 
of the hearing. Mr. J. R. Hanson of the United States Depart- 


‘ment of Agriculture stated the problem raised by the possibility 


of the issuance of an order for Oklahoma City and one also for 
Tulsa where a handler might do business in both markets. He 
suggested that “. . . possibly some language should be included 
in an order for either market to remove the duplication of obli- 
gations where money may be involved .. .”” [Emphasis supplied.] 
The representatives of handlers and of producers concurred in the 
suggestion. 


remaining condition of the “approved plant’ definition. Such definition does not require that 
the operator of the milk processing plant dispose of milk on routes within the marketing area, 
as petitioners contend. It need only be a milk processing plant approved by an appropriate 
health authority “from which milk ... is disposed of for fluid consumption in the marketing 
area... on routes... .’’ to come within the definition. [Emphasis supplied.] Legal ownership, 
control or the point when title passes are not determinative under the act. Dairymen’s League 
Cooperative Ass’n, Inc. v. Brannan, 178 F.2d 57 (2nd Cir. 1949); Shawangunk Cooperative 
Dairies, Inc. v. Jones, et al., 153 F.2d 700 (2nd Cir. 1946); Queensboro Farm Products, Inc. 
v. Wickard, 1387 F.2d 969 (2nd Cir. 1948). Moreover, this construction of order language is in 
keeping with the intent of the draftsmen thereof as reflected in the decision of the Secretary 
which formed the basis for the order (see 15 F.R. 806 and 1487). The facilities of South Side 
Dairy in Oklahoma City do not constitute an unapproved plant since they consist of nothing 
but a refrigerated vault. 
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The basis for the adoption of section 905.61(b) is seen in the 
findings and conclusions of the Secretary accompanying the 
issuance of Order No. 5 which states that a handler whose prin- 
cipal distribution is regulated by another Federal order should 
be exempt from Order No. 5, except for the making of reports, 
but that such handler should pay into the Oklahoma City pool 
with respect to Class I milk distributed in the Oklahoma City 
marketing area any excess in value for such milk at the Order 
No. 5 price over the price for such milk under the other Federal 
order. The requirement for such payment is found to be needed 
in order to insure equity among handlers for the reason that such 
a handler should not be permitted to purchase milk for sale in 
either marketing area at less than the price paid by handlers in 
that area. 


There is no evidence in the promulgation record dealing with 
the subject of section 905.61(b). There is, of course, Hanson’s 
suggestion that provisions might be inserted in Order No. 5 to 
relieve duplicate money obligations where a handler might oper- 
ate under two orders. It doesn’t take much, if any, evidence to 
eliminate duplicate pricing and payments on all milk of a handler 
where the handler distributes under two orders. But there is no 
evidence or even discussion of the provisions of section 905.61 (b). 
And it is not self-evident that a handler whose principal distribu- 
tion is under one Federal order and who transports milk a long 
distance to the Oklahoma City market should in equity pay the 
same price as the Oklahoma City handlers who receive their milk 
from producers in the Oklahoma City area. 


It is to be noted too that the Secretary’s findings and con- 
clusions refer to equity among handlers under both the order 
where the handler has his principal distribution as well as the 
Oklahoma City order and the statement is made that the handler 
operating under both orders should not be permitted to purchase 
milk for sale in either marketing area at less than the prices paid 
by handlers in that marketing area. The absence of evidence on 
the equity mentioned is seen in the results of the application of 
the Tulsa and Oklahoma City orders to the petitioners which force 
the petitioners to pay for Class I milk distributed in Oklahoma 
City the higher of the Tulsa or the Oklahoma City order prices. 


It is true, of course, that the promulgation record for the 
issuance of the Oklahoma City order contains evidence as to what 
handlers should pay for Class I milk distributed in the Oklahoma 
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City marketing area. The argument is made that this evidence f 
is all that is needed to validate section 905.61(b) since the con- 
tested provisions, viewed apart from the Tulsa order, merely 7 
credit, in effect, a handler with what he has to pay under the ; 
Tulsa order and require him to pay only the additional amounts, 
if any, necessary to equal the Oklahoma City price. Section 905.61 ; 
carves out a special class of handlers, namely, those whose prin- © 
cipal distribution is under another Federal order, and we do not | 
think that the evidence concerning Oklahoma City handlers gener- 
ally can support the special provisions for handlers principally 
operating under another Federal order. And, at any rate, the 
evidence concerns handlers who receive their milk from producers 
at plants in the market regulated by the Oklahoma City order and ~ 
not handlers situated as Hawk Dairies. 4 


PSR GRRE S 


There is an additional argument by the respondent that if sec- 4 
tion 905.61(b) fails for lack of evidence, the exemption in sec- © 
tion 905.61(a) must fail also and thus full regulation by Order © 
No. 5 would apply as well as full regulation by the Tulsa order, | 
Order No. 6. As we observed above, it doesn’t need much, if any, 
evidence to exempt a handler from regulation by one Federal 
order where his principal distribution is in an area regulated by 
another Federal order which covers all his distribution wherever , 
made. Section 605.61(a) is supported by the evidence and, of | 
course, we doubt that the respondent is in a very good position 
to argue the invalidity of a provision of the order. 


RY 


I | 


In its answer, the respondent raised the question as to the | 
capacity of South Side Dairy, Inc., to participate in this proceed- | : 
ing. Section 8c(15) (A) of the act (7 U.S.C. 608¢c(15) (A)) pro- | ) 
vides that any “handler” subject to an order may file a written | 
petition with the Secretary, stating that such order or any pro- | 
vision thereof or any obligation imposed in connection therewith 
is not in accordance with law and praying for a modification |, 
thereof or to be exempted therefrom. The rules of practice gov- : 
erning proceedings on petitions to modify or to be exempted from 
marketing orders provides that any “handler,” who is defined as 
any person, who, by the terms of a marketing order, is subject 
thereto, or to whom a marketing order is sought to be made applic- 
able, may file a petition seeking relief therefrom (7 CFR 900.51 (i) 
and 900.52(a)). South Side Dairy, Inc., is admittedly not a 
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handler under Order No. 5 and as the market administrator has 
not sought to make the order applicable to this petitioner, the 
petition is dismissed as to it. In re Belle-Vernon Milk Company, 
et al., 13 A.D. 447 (1954) ; In re Barron Cooperative Creamery, 
et al., 10 A.D. 305 (1951) ; In re Sydney Allen, 5 A.D. 729 (1946). 


The dismissal of the petition as to South Side Dairy, Inc., 
creates further problems in this proceeding. Ordinarily, on the 
basis of our determination of invalidity of section 905.61(b) in 
part I of these Conclusions, an order would be issued requiring 
the market administrator for Order No. 5 to refund to petitioners 
monies paid into the producer-settlement fund due to charges 
arising under section 905.61(b) of the order.* However, peti- 
tioners allege and the record here indicates that South Side Dairy, 
Inc., and not Hawk Dairies made the payments in question to 
the market administrator although it was not charged or billed 
by him and although no obligation was imposed by the order or 
the market administrator upon it. As South Side Dairy, Inc., is 
not a proper party in this forum and as Hawk Dairies did not 
pay any money into the producer-settlement fund, a refund 
should not be ordered in this proceeding.* The corporate entity of 
its wholly-owned subsidiary may not be disregarded at the con- 
venience or whim of the parent corporation. Schenley Distillers 
Corp. v. United States, 326 U.S. 432 (1946); Boutell v. Walling, 
327 U.S. 463 (1946); In re Foremost Dairies, Inc., 14 A.D. 901 
(1955). Consequently, despite our ruling as to the invalidity of 
section 905.61(b), we cannot grant relief either to Hawk Dairies 
or to South Side Dairy, Inc. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 


are denied. 


8Of course, we lack jurisdiction with respect to the funds held in escrow by the market 
administrator pursuant to an order of the United States District Court for the Northern 
District of Oklahoma. (See note 1 supra.) 

‘It should be pointed out that even if a refund could be ordered in this proceeding, the 
“statute of limitations” contained in the order (see section 905.88(d)) would limit the amount 
of such refund. Actual payment was made into the producer-settlement fund pursuant to 
section 905.61(b) during the period March 1952 through apparently April 1954 and the petition 
was not filed until March 11, 1955. Section 905.88(d) of the order provides that any obligation 
on the part of the market administrator to pay a handler any money which such handler claims 
to be due him under the terms of the order shall terminate two years after the end of the 
calendar month during which the payment was made by the handler unless such handler, 
within such period of time, files a petition claiming such money pursuant to section 8c(15) (A) 


of the act. 
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ORDER 


In view of the foregoing, the petition is dismissed. 
Copies hereof shall be served upon the parties and the market 
administrator for Order No. 5. 


(No. 4848) 


In re L. H. MCMuURRAY AND H. L. RATCLIFF, PARTNERS, d/b/a 
L. H. McMurray. P&S Docket No. 2244. Decided November 
9, 1956. 


False Weights—Accounts and Records— 
Suspension of Registration— 
Consent Order 


Respondents knowingly sold hogs at weights greater than their true and 
correct weights, caused weighmasters to issue scale tickets showing 
incorrect weights, and kept incorrect bills, invoices and scale tickets as 
part of their accounts and records. Their registration is suspended for 
three years. 


Mr. Lowell E.. Miller, for Livestock Division, Agricultural Marketing Service. 
Mr. L. Keith Bulen, of Bulen, Grunert & Huse, of Indianapolis, Indiana, 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on October 4, 1956, 
by the Director of the Livestock Division, Agricultural Marketing 
Service. It is alleged in the order of inquiry: (1) that respondents 
knowingly sold hogs at weights greater than their true and cor- 
rect weights and caused weighmasters to issue scale tickets show- 
ing weights other than the true and correct weights of the hogs 
in wilful violation of section 312(a) of the act (7 U.S.C. 213(a)); 
(2) that respondents failed to keep proper accounts and records 
in wilful violation of section 401 of the act (7 U.S.C. 221); and 
(3) that respondents wilfully made and caused to be made false 
entries in accounts and records kept by persons subject to the act 
in violation of section 10 of the so-called Federal Trade Com- 
mission Act (15 U.S.C. 50), which section is made a part of the 
act by section 402 of the act (7 U.S.C. 222). On October 18, 1956, 
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respondents filed an answer in which they admitted the jurisdic- 
tional allegations of the order of inquiry and stated that they had 
no knowledge of the other facts alleged in the order of inquiry. 
On October 29, 1956, respondents filed an amended answer in 
which: (1) they admitted the facts alleged in paragraphs I and 
II of the order of inquiry; (2) they neither admitted nor denied 
the allegations set forth in paragraphs III through V of the order 
of inquiry; (3) they stated that, for the purpose of this proceed- 
ing and for such purposes only, they consented to the issuance of 
an order containing findings of fact and conclusions based upon 
the allegations set forth in the order of inquiry as the findings of 
fact and conclusions of the Secretary of Agriculture; and (4) they 
consented to the issuance, without oral hearing, of an order 
requiring them to cease and desist from the practices complained 
of in the order of inquiry and suspending their registration under 
the act for a period of three years. Complainant has recommended 
that the order consented to by respondents be entered. 


FINDINGS OF FACT 


1. The Indianapolis Stock Yards, Indianapolis, Indiana, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein and now is a posted stockyard subject to the provisions 
of the act. 


2. Respondents are registered with the Secretary of Agri- 
culture as a dealer to buy and sell swine for their own account at 
the stockyard, and at all times mentioned herein respondents 
were so registered. 


3. Respondents, at the stockyard, on or about the dates and 
in connection with the transactions listed in paragraph III of the 
order of inquiry, and at divers other times during the period June 
25, 1956, to September 28, 1956, knowingly sold hogs at weights 
greater than their true and correct weights. In connection with 
such transactions, respondents rendered bills and purchase 
invoices to the purchasers of the hogs showing such false and 
incorrect weights. Copies of such false and incorrect bills and 
purchase invoices were made a part of the accounts and records 
of respondents. 


4. Respondents, at the stockyard, on or about the dates and 
in connection with the transactions listed in paragraph III of 
the order of inquiry and at divers other times during the period 
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June 25, 1956, to September 28, 1956, caused weighmasters to 
issue scale tickets showing weights other than the true and cor- 
rect weights of the hogs. Copies of such false and incorrect scale 
tickets were made a part of the account and records of the 
respondents and The Belt Railroad and Stock Yards Company, a 
corporation subject to the provisions of the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondents: 


(a) have engaged in unfair, unjustly discriminatory, and 
deceptive practices in wilful violation of section 312(a) of the 
act (7 U.S.C. 213(a)); 


(b) have failed to keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in their 
business in wilful violation of section 401 of the act (7 U.S.C. 
221); and 


(c) have wilfully made and caused to be made false entires in 
accounts and records kept by persons subject to the act of viola- 
tion of section 10 of an act entitled “An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes” (15 U.S.C. 50), which section is incorporated in and 
made a part of the act by virtue of the provisions of section 402 
of the act (7 U.S.C. 222). 


The violations of the act involved in this proceeding are 
serious and flagrant violations and warrant the entry of a sus- 
pension order as well as a cease and desist order. Respondents 
have consented to the entry of an order requiring them to cease 
and desist from the practices complained of and suspending their 
registration for a period of three years, and complainant has rec- 
ommended that the order consented to by respondents be issued. 
The order will be entered. 


Respondents shall cease and desist from the unfair, unjustly 
discriminatory, and deceptive practices described in the findings 
of fact. 


Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 
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Respondents’ registration under the act is suspended for a 
period of three years from the effective date of this order. 

This order shall become effective on the sixth day after service. 
Copies hereof shall be served upon the parties. 


(No. 4849) 


In re ORVILLE E. MILLER, d/b/a MILLER AND JOHNSTON. P&S 
Docket No. 2242. Decided November 9, 1956. 


False Weights—Accounts and Records— 
Suspension of Rezgistration— 
Consent Order 


Respondent knowingly sold hogs at weights greater than their true and 
correct weights, caused weighmasters to issue scale tickets showing 
incorrect weights, and kept incorrect bills, invoices and scale tickets as 
part of his accounts and records. The registration of respondent is 
suspended for three years. 


; Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 


Respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on October 4, 1956, 
by the Director of the Livestock Division, Agricultural Marketing 
Service. It is alleged in the order of inquiry: (1) that respondent 


| knowingly sold hogs at weights greater than their true and cor- 
| rect weights and caused weighmasters to issue scale tickets show- 


ing weights other than the true and correct weights of the hogs 
in wilful violation of section 312(a) of the act (7 U.S.C. 213(a)); 
(2) that respondent failed to keep proper accounts and records 
in wilful violation of section 401 of the act (7 U.S.C. 221); and 
(3) that respondent wilfully made and caused to be made false 
entries in accounts and records kept by persons subject to the 
act in violation of section 10 of the so-called Federal Trade Com- 
mission Act (15 U.S.C. 50), which section is made a part of the 
act by section 402 of the act (7 U.S.C. 222). On October 29, 1956, 
respondent filed an answer in which he admitted the facts alleged 
in the order of inquiry and consented to the issuance of “such order 
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or orders as are authorized by the Act.” On November 6, 1956, F 
respondent filed an amended answer in which: (1) he admitted Ff 


the facts alleged in paragraphs I and II of the order of inquiry; 


(2) he neither admitted nor denied the allegations set forth in F 
paragraphs III through V of the order of inquiry; (3) he stated | 
that, for the purposes of this proceeding and for such purposes 7 
only, he consented to the issuance of an order containing findings 7 
of fact and conclusions based upon the allegations set forth in| 


the order of inquiry as the findings of fact and conclusions of the 
Secretary of Agriculture; and (4) he consented to the issuance, 
without oral hearing, of an order requiring him to cease and 
desist from the practices complained of in the order of inquiry 


and suspending his registration under the act for a period of | 
three years. Complainant has recommended that the order con- | 


sented to by respondent be entered. 


FINDINGS OF FACT 


1. The Indianapolis Stock Yards, Indianapolis, Indiana, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein and now is a posted stockyard subject to the provisions of 
the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell swine for his own account and as a 
market agency to furnish clearing services, at the stockyard, and 
at all times mentioned herein respondent was so registered. 


3. Respondent, at the stockyard, on or about the dates and | 


in connection with the transactions listed in paragraph III of the 
order of inquiry, and at divers other times during the period June 
25, 1956, to September 28, 1956, knowingly sold hogs at weights 
greater than their true and correct weights. In connection with 
such transactions, respondent rendered bills and purchase invoices 
to the purchasers of the hogs showing such false and incorrect 
weights. Copies of such false and incorrect bills and purchase 
invoices were made a part of the account and records of respond- 
ent. 


4. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed in paragraph III of the 
order of inquiry, and at divers other times during the period June 
25, 1956, to September 28, 1956, caused weighmasters to issue 
scale tickets showing weights other than the true and correct 
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weights of the hogs. Copies of such false and incorrect scale 
tickets were made a part of the accounts and records of the 
respondent and The Belt Railroad and Stock Yards Company, a 
corporation subject to the provisions of the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
hereof, it is concluded that respondent: 


(a) has engaged in unfair, unjustly discriminatory, and decep- 
tive practices in wilful violation of section 312(a) of the act (7 
U.S.C. 218 (a) ); 


(b) has failed to keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business in wilful violation of section 401 of the act (7 U.S.C. 
221); and 


(c) has wilfully made and caused to be made false entries in 
accounts and records kept by persons subject to the act in viola- 
tion of section 10 of an act entitled “An act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes” (15 U.S.C. 50), which section is incorporated in and 
made a part of the act by virtue of the provisions of section 402 
of the act (7 U.S.C. 222). 


The violations of the act involved in this proceeding are serious 
and flagrant violations and warrant the entry of a suspension 
order, as well as a cease and desist order. Respondent has con- 
sented to the entry of an order requiring him to cease and desist 
from the practices complained of and suspending his registration 
for a period of three years, and complainant has recommended 
that the order consented to by respondent be issued. The order 
will be entered. 


ORDER 


Respondent shall cease and desist from the unfair, unjustly 
discriminatory, and deceptive practices described in the findings 
of fact. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business. 
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Respondent’s registration under the act is suspended for a 
period of three years from the effective date of this order. 


This order shall become effective on the sixth day after service. F 


Copies hereof shall be served upon the parties. 


(No. 4850) 


In re WILLIAM J. WARD, d/b/a W. J. WARD AND COMPANY. P&S ; 


Docket No. 2243. Decided November 9, 1956. 


False Weights—Accounts and Records— 
Suspension of Registration— 
Consent Order 


Respondent knowingly sold hogs at weights greater than their true and | 
correct weights, caused weighmasters to issue scale tickets showing § 
incorrect weights, and kept copies of bills, invoices and scale tickets 4 
showing such incorrect weights as part of his accounts and records. | 


Respondent’s registration is suspended for one year. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Service. 
Respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed on October 4, 1956, 
by the Director of the Livestock Division, Agricultural Marketing 
Service. It is alleged in the order of inquiry: (1) that respond- 
ent knowingly sold hogs at weights greater than their true and 
correct weights and caused weighmasters to issue scale tickets 
showing weights other than the true and correct weights of the 
hogs in wilful violation of section 312(a) of the act (7 U.S.C. 
213(a)); (2) that respondent failed to keep proper accounts and 
records in wilful violation of section 401 of the act (7 U.S.C. 
221); and (3) that respondent wilfully made and caused to be 
made false entries in accounts and records kept by persons sub- 
ject to the act in violation of section 10 of the so called Federal 
Trade Commission Act (15 U.S.C. 50), which section is made a 
part of the act by section 402 of the act (7 U.S.C. 222). On 
October 29, 1956, respondent filed an answer in which: (1) he 
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admitted the facts alleged in paragraphs I and II of the order of 
inquiry; (2) he neither admitted nor denied the allegations set 
forth in paragraphs III through V of the order of inquiry; (3) 
he stated that, for the purposes of this proceeding and for such 
purposes only, he consented to the issuance of an order containing 
findings of fact and conclusions based upon the allegations set 
forth in the order of inquiry as the findings of fact and con- 
clusions of the Secretary of Agriculture; and (4) he consented 
to the issuance, without oral hearing, of an order requiring him 
to cease and desist from the practices complained of in the order 
of inquiry and suspending his registration under the act for a 
period of one year. Complainant has recommended that the order 
consented to by respondent be entered. 


FINDINGS OF FACT 


1. The Indianapolis Stock Yards, Indianapolis, Indiana, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein and now is a posted stockyard subject to the provisions of 
the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell swine for his own account at the stock- 
yard, and at all times mentioned herein respondent was so 
registered. 


3. Respondent, at the stockyard, on or about the dates and 
in connection with the transactions listed in paragraph III of the 
order of inquiry, and at divers other times during the period July 
2, 1956 to September 28, 1956, knowingly sold hogs at weights 
greater than their true and correct weights. In connection with 
such transactions, respondent rendered bills and purchase invoices 
to the purchasers of the hogs showing such false and incorrect 
weights. Copies of such false and incorrect bills and purchase 
invoices were made a part of the accounts and records of respond- 
ent. 


4. Respondent, at the stockyard, on or about the dates and 
in connection with the transactions listed in paragraph III of the 
order of inquiry, and at divers other times during the period July 
2, 1956, to September 28, 1956, caused weighmasters to issue scale 
tickets showing weights other than the true and correct weights 
of the hogs. Copies of such false and incorrect scale tickets were 
made a part of the accounts and records of the respondent and 
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The Belt Railroad and Stock Yards Company, a corporation sub- 
ject to the provisions of the act. 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact.3 and 4 
hereof, it is concluded that respondent: 


(a) has engaged in unfair, unjustly discriminatory, and decep- | 
tive practices in wilful violation of section 312(a) of the act (7 7 


U.S.C. 218 (a) ); 
(b) has failed to keep such accounts, records, and memoranda 
as fully and correctly disclosed all transactions involved in his 


business in wilful violation of section 401 of the act (7 U.S.C. © 


221); and 


Se 3 


(c) has wilfully made and caused to be made false entries in | 


accounts and records kept by persons subject to the provisions of 
the act in violation of section 10 of an act entitled “An act to 
create a Federal Trade Commission, to define its powers and 
duties, and for other purposes” (15 U.S.C. 50), which section is 
incorporated in and made a part of the act by virtue of the pro- 
visions of section 402 of the act (7 U.S.C. 222). 

The violations of the act involved in this proceeding are serious 
and flagrant violations and warrant the entry of a suspension 
order, as well as a cease and desist order. Respondent has con- 
sented to the entry of an order requiring him to cease and desist 
from the practices complained of and suspending his registration 
for a period of one year, and complainant has recommended that 
the order consented to by respondent be issued. The order will 
be entered. 


ORDER 

Respondent shall cease and desist from the unfair, unjustly 
discriminatory, and deceptive practices described in the findings 
of fact. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business. 

Respondent’s registration under the act is suspended for a 
period of one year from the effective date of this order. 

This order shall become effective on the sixth day after serv- 
ice. Copies hereof shall be served upon the parties. 
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(No. 4851) 


In re VERNER F. DITUS AND WILLIAM C. DITUS, PARTNERS, d/b/a 
BURLINGTON LIVESTOCK SALES COMPANY. P&S Docket No. 
2231. Decided November 13, 1956. 


Improper Sale of Consigned Livestock— 
Accounts and Records—Suspension 
of Registration—Consent Order 


Respondents sold livestock consigned to them for sale on a commission basis 
to a trading partnership composed of respondents and their employee 
and issued accounts of sale which did not show the true name of the 
purchaser. Their registration under the act is suspended for 15 days. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The Order 
of Inquiry and Notice of Hearing filed by the Director, Livestock 
Division, Agricultural Marketing Service, on August 15, 1956, 
alleged that respondent sold livestock consigned to them for sale 
on a commission basis to a trading partnership, composed of 
respondents and their manager-employee, which purchased the 
livestock for speculative purposes, and, in connection therewith, 
respondents issued accounts of sale showing assumed, false, fic- 
titious, or otherwise incorrect names as the purchasers of the 
livestock instead of the true names of the purchasers, and made 
copies of such false and incorrect accounts of sale a part of 
respondents’ accounts and records. On September 7, 1956, 
respondents filed an answer to the Order of Inquiry and Notice of 
Hearing admitting the allegations contained in said Order of 
Inquiry and Notice of Hearing, waiving the right to an oral hear- 
ing and to the report of the examiner, and consenting to the 
issuance of an appropriate order, with findings of fact, requiring 
them to cease and desist from the practices complained of in the 
Order of Inquiry and Notice of Hearing, and suspending their 
registration for a period of 15 days. The Livestock Division, by 
its attorney, has recommended that such an order be issued. 
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FINDINGS OF FACT 


1. The Burlington Livestock Sales Company stockyard, 
Burlington, Colorado, hereinafter referred to as the stockyard, 
was at all times mentioned herein a posted stockyard subject to 
the provisions of the act. 


2. Respondents are registered with the Secretary of Agri- 
culture as a market agency to sell livestock on-a commission basis 
and as a dealer to buy and sell livestock for their own account, at 
the stockyard, and at all times mentioned herein respondents were 
’ so registered. 


3. Respondents, at the stockyard, on or about ten specified 
dates and at divers other times during the period July 1 through 
November 30, 1955, sold livestock consigned to them for sale on a 
commission basis to a trading partnership, composed of respond- 
ents, operating as the Ditus Cattle Company, and their manager- 
employee, Jerry Anglin, which purchased the livestock for 
speculative purposes. 


4. Respondents, in most of the transactions described and 
referred to in Finding of Fact 3 above, issued a sale showing 
assumed, false, fictitious, or otherwise incorrect names as the 
names of the purchasers of the livestock instead of the true names 
of the purchasers. Copies of such false and incorrect accounts of 
sale were made a part of the accounts and records of respondents. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that 
respondents have wilfully violated sections 304, 307, 312(a), and 
401 of the act, sections 201.48, 201.57, and 201.60 of the regula- 
tions, and section 10 of an act entitled “an act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” which section is incorporated in and made a part of 
the Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act. 


Inasmuch as respondents have consented and the complainant 
has recommended that an order be issued requiring respondents 
to cease and desist from the practices complained of in the said 
Order of Inquiry and Notice of Hearing, and suspending their 
registration for a period of 15 days, the order will be issued. 
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ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact above. 


Respondents’ registration under the act is suspended for a 
period of 15 days, such suspension to become effective on Novem- 
ber 17, 1956. 


This order shall become effective on November 17, 1956, and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 4852) 


In re L. W. MAXFIELD, R. J. MAXFIELD, AND C. W. MAXFIELD, 
PARTNERS, d/b/a TORRINGTON LIVESTOCK COMMISSION COM- 
PANY, AND JOHN J. “JIM” ELLIOTT, JR. P&S Docket No. 2232. 
Decided November 19, 1956. 


Improper Sale of Consigned Livestock— 
Accounts and Records—Suspension— 
of Registration—Consent Order 


The market agency respondents sold livestock consigned to them for sale on 
a commission basis to a trading partnership composed of the market 
agency respondents and the individual respondent and issued accounts 
of sale which did not show the true name of the purchaser. The registra- 
tion of the market agency is suspended for 10 days and all respondents 
are ordered to cease and desist from the practices found to be a violation 
of the act. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Order 
of Inquiry and Notice of Hearing filed by the Director, Livestock 
Division, Agricultural Marketing Service, on August 28, 1956, 
alleged that the respondents engaged in various unfair, unjustly 
discriminatory and deceptive practices, in violation of the act. 
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of Inquiry and Notice of Hearing admitting the allegations con-| 


tained in said Order of Inquiry and Notice of Hearing, waiving 
the right to an oral hearing and to the report of the examiner, 
and consenting to the issuance of an appropriate order, with 
findings of fact, requiring them to cease and desist from the 
practices complained of in the Order of Inquiry and Notice of 
Hearing. The market agency respondents further consented to a 
suspension of their registration for a period of 10 days. The 
Livestock Division, by its attorney, has recommended that such an 
order be issued. 


FINDINGS OF FACT 


1. The Torrington Livestock Commission Company stockyard, 
Torrington, Wyoming, hereinafter referred to as the stockyard, is 
now and was at all times mentioned herein a posted stockyard 
subject to the provisions of the act. 


2. (a) Respondents L. W. Maxfield, R. J. Maxfield, and C. 
W. Maxfield, partners, d/b/a Torrington Livestock Commission 
Company, hereinafter collectively referred to as the market 
agency respondents, are registered with the Secretary as a market 
agency to sell livestock on a commission basis and as a dealer to 
buy and sell livestock for their own account, at the stockyard, 
and at all times mentioned herein respondents were so registered. 


(b) Respondent John J. “Jim” Elliott, Jr., an individual here- 
inafter referred to as the individual respondent, at the times 
mentioned herein acted as a dealer, at the stockyard, within the 
meaning of that term as defined in the act. 


3. The market agency respondents, at the stockyard, on or 
about 15 specified dates and at divers other times during the 
period December 1, 1955, through April 30, 1956, sold livestock 
consigned to them for sale on a commission basis to a trading 
partnership composed of said market agency respondents and the 
individual respondent, who was employed by the market agency 
respondents as their ring-man. The profits derived from the sale 
of such livestock were divided between the market agency 
respondents, and the individual respondent, the market agency 
respondents receiving 60 percent of the profits and the individual 
respondent the remaining 40 percent. 


4. The market agency respondents, in many of the trans- 
actions described and referred to in Finding of Fact 3 above, and 
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in other similar transactions during the period December 1, 1955, 
through March 30, 1956, issued accounts of sale showing assumed, 
false, fictitious, or otherwise incorrect names as the purchasers of 
the livestock instead of the true and correct names of the pur- 
chasers, and made copies of such false and incorrect accounts of 
sale a part of their accounts and records. 


5. The market agency respondents and the individual respond- 
ent, on or about 17 specified dates, and at divers other times 
during the period December 1, 1955, through April 30, 1956, 


» purchased livestock at various posted stockyards, and in the 
» transactions described in Finding of Fact 3 above purchased live- 
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' stock at the stockyard, through a trading partnership composed 
of said respondents which was not registered with the Secretary 


and bonded, as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4 above, 
it is concluded that the market agency respondents have wilfully 
violated sections 304, 307, 312(a), and 401 of the act, sections 
201.48, 201.57, and 201.60 of the regulations, and section 10 of 
an act entitled “An act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” which 
section is incorporated in and made a part of the Packers and 
Stockyards Act, 1921, by virtue of the provisions of section 402 
of the latter act. It is further concluded that by reason of the 
facts set out in Findings of Fact 3 and 5 above, the market agency 
respondents and the individual respondent have wilfully violated 
sections 303 and 312(a) of the act and sections 201.10 and 201.29 
of the regulations. 


Inasmuch as respondents have consented that an order be issued 
requiring respondents to cease and desist from the practices com- 
plained of in the said Order of Inquiry and Notice of Hearing and 
suspending the registration of the market agency respondents for 
a period of 10 days, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact above. 
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The market agency respondents’ registration under the act is 
suspended for a period of 10 days, such suspension to become 
effective on December 1, 1956. 


This order shall become effective on December 1, 1956, and 
copies hereof shall be served upon the parties. 


(No. 4853) 


In re JOHN CHRISTMAN. P&S Docket No. 2228. Decided Novem- 
ber 30, 1956. 


Registration and Bonding Requirements— 
Cease and Desist 


The respondent is ordered to cease and desist from engaging in dealer 
operations at a posted stockyard without being registered to engage in 
business at such stockyard and without filing and maintaining a reason- 
able bond or its equivalent. 

Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on July 17, 1956, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary as a dealer to buy and sell livestock 
for his own account at the public livestock market of the Lemmon 
Livestock Sales Co., Lemmon, South Dakota, and is charged with 
engaging in the business of buying and selling livestock as a dealer 
at various posted stockyards under the act without maintaining a 
reasonable bond or its equivalent and without being registered. 
A copy of the complaint and a copy of the rules of practice were 
served on respondent on July 23, 1956. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 


' 


after such service and that, in accordance with section 202.9 of ; 


the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
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plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. The exam- 
iner issued a report on October 26, 1956, recommending that 
respondent be ordered to cease and desist from operating as a 
dealer without being registered and bonded. 


FINDINGS OF FACT 


1. The public livestock market of the Lemmon Livestock Sales 
Co., Lemmon, South Dakota, and the St. Paul Union Stockyards, 
South St. Paul, Minnesota, were at all times mentioned herein 
posted stockyards subject to the provisions of the act. 


2. Respondent, John Christman, is an individual whose ad- 
dress is Lemmon Livestock Sales Co., Lemmon, South Dakota. 
Respondent is registered with the Secretary of Agriculture under 
the act as a dealer to buy and sell livestock for his own account 
at the public livestock market of the Lemmon Livestock Sales Co. 
and was so registered at the times of the transactions involved 
herein. 


3. During the period May 16, 1955 to July 17, 1956, respondent 
engaged in the business of buying and selling livestock as a dealer 
at the St. Paul Union Stockyards without being registered with 
the Secretary under the act to engage in such business at such 


| posted stockyard. 


4. During the period May 16, 1955 to July 17, 1956, respondent 
engaged in the business of buying and selling livestock as a dealer 
at the public livestock market of the Lemmon Livestock Sales Co. 
and the St. Paul Union Stockyards without filing and maintaining 
a reasonable bond or its equivalent. 


5. Respondent was notified in writing on March 11 and 21, 
May 3, and October 5, 1955, and orally on November 16, 1955, of 
the bonding and registration requirements of the act and regula- 
tions issued thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respondent 
has violated sections 303 and 312(a) of the act (7 U.S.C. 203 and 
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213(a)). By reason of the facts set forth in Finding of Fact 4, 
respondent has violated the Act of July 12, 1943 (7 U.S.C. 204). 
Respondent should be ordered to cease and desist from engaging 
in business as a dealer at posted stockyards without being properly 
registered and bonded, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business | 
as a dealer at posted stockyards without being registered and | 
bonded as required by the act, as amended and supplemented, and | 


the regulations issued thereunder. 


This order shall become effective on the 6th day after service f 


thereof upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 4854) 


S. H. ATWELL v. FRANK STRATTON. PACA Docket No. 6833. De- 
cided November 1, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the amount due in 
connection with the purchase of two truckloads of apples. The failure 
of respondent to answer the complaint constitutes an admission of the 
facts alleged in the complaint. 


Mr. W. O. Hanks, of Joplin, Missouri, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 21, 1956. The 
formal complaint was filed on May 31, 1956. Complainant seeks 
an award of reparation in the amount of $1,191.25, which is 
alleged to be the balance of the purchase price of two truckloads 
of apples sold and delivered to respondent in January 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on June 11, 1956. On 
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that same date a copy of the report of investigation and a copy 
of the formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel Harry Atwell, doing 
business as S. H. Atwell, whose address is 1927 Connor Avenue, 
Joplin, Missouri. 


2. Respondent is an individual, Frank Stratton, whose address 
is c/o Charlie Matthews, Route 2, Logansport, Louisiana. At the 
time of the transactions involved herein, respondent was not 


licensed under the act but was subject to license. 


3. During January 1956, in the course of interstate commerce, 
complainant sold to respondent two lots of apples, Grade U. S. 
No. 1, minimum size of 214 inches delivered at destination. The 
dates of the respective sales, the quantities involved and the 
applicable prices are as follows: 





Date Quantity Unit Price Total 
Jan. 19 650 boxes Cortland apples $1.90 per box $1,235 
50 boxes Kendall apples $1.90 per box 95 

Jan. 26 590 boxes Cortland apples $1.90 per box 1,121 
Total $2,451 


4. Complainant shipped by truck to respondent two loads of 
apples meeting the specifications of the foregoing contracts. The 
first load was shipped on January 20, 1956, from Poughkeepsie, 
New York, to respondent at City Market, North Little Rock, 
Arkansas, and the other load was shipped on January 27, 1956, 
from Poughkeepsie, New York, to respondent, c/o Allen Produce, 
Granada, Mississippi. Respondent accepted both loads of the 
apples but complained with respect to the condition of 220 boxes 
in the first load. Complainant reduced the price on these 220 boxes 
to $1.55 per box, thereby reducing the purchase price of the first 
load from $1,330 to $1,253. 
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5. The total adjusted purchase price of the two truckloads of 
apples is $2,374. Complainant has credited respondent’s account 
in the amount of $459.40 in connection with another transaction. 
Complainant has received a total of $723.25 in cash. The credit 
of $459.40 plus the cash payments of $723.25, makes a total of | 
$1,182.65. Deducting this amount from the total adjusted pur- | 
chase price leaves a balance of $1,191.35 due and owing by 
respondent to complainant. 


6. The formal complaint was filed on May 31, 1956, which was ; 
within 9 months after the causes of action accrued. 


SAREE 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- | 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the bal- 
ance of the total adjusted purchase price of the two truckloads of 
apples is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,191.35, with interest. 


PARAS TA Sepals 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,191.35, with interest thereon 
at the rate of 5 percent per annum from February 1, 1956, until 
paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4855) 


CIRULI BROTHERS v. ONION House. PACA Docket No. 6876. De- 
cided November 1, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the amount due in 
connection with the purchase of three truckloads of onions. The failure 
of respondent to answer the complaint constitutes an admission of the 
facts alleged. 
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Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on May 2, 1956. The formal 
complaint was filed on June 21, 1956. Complainant seeks an award 


' of reparation in the amount of $1,786.80, which is alleged to be 


the total purchase price of 3 truckloads of onions sold and deliv- 
ered to respondent in January and February 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant on July 23, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on August 30, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Ciruli Brothers, is a partnership composed 
of Charles A. Ciruli and David E. Ciruli, whose address is P. O. 
Box 575, Pueblo, Colorado. 


2. Respondent is an individual, L. A. Talley, doing business 
as Onion House, whose address is 1010 South Harwood Street, 
Dallas, Texas. At the time of the transactions involved herein, 


respondent was licensed under the act. 


3. During January and February 1956, in the course of inter- 
state commerce, complainant sold to respondent three lots of 
onions, f.o.b. shipping points in the State of Colorado. The dates 
of the respective sales, the quantities, the description and appli- 
cable prices are as follows: 
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Date No. of Sacks Description Unit Price Total 
January 13 50 Jumbo Commercial $1.10 $ 55.00 
179 Medium Commercial .80 143.20 
300 Medium Yellow 1.45 435.00 
January 20 175 Jumbo Yellow 1.90 332.50 
218 Medium Yellow 1.35 294.30 F 
152 Jumbo Commercial 90 136.80 | 
140 Medium Commercial 75 105.00 F 
February 8 150 Jumbo Yellow .90 135.00 F 
200 Medium Yellow 75 150.00 : 
Total $1,786.80 | 


4. Three lots of onions meeting the specifications of the fore- | 
going contracts were loaded at shipping points in the State of 
Colorado for transportation to Dallas, Texas. The first two lots | 
were loaded at Las Arrivas, Colorado, one on January 13 and the | 


other on January 20, 1956. The third lot was loaded at Pueblo, 
Colorado, on February 8, 1956. Respondent accepted the three 
lots of onions. 

5. The total purchase price of the three lots of onions is 
$1,786.80, no part of which has been paid by respondent to 
complainant. 

6. The formal complaint was filed on June 21, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the 3 trucklots of onions is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,786.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,786.80, with interest thereon 
at the rate of five percent per annum from March 1, 1956, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4856) 


LEIRNESS PoTaTo & SUPPLY Co. v. HABS DRIVE IN MARKET. PACA 
Docket No. 6700. Decided November 1, 1956. 


Jurisdiction of Secretary—Counterclaim—Evidence 


The Secretary has no jurisdiction over (1) a controversy concerning the sale 
of paper bags and (2) a claim relating to transactions different from 
those set out in the complaint when the counterclaim was not filed within 
the statutory period. 


Complainant, pro se. Mr. Herbert R. Bennett, of McCarville & Bennett, of 
Fort Dodge, Iowa, for respondent. Mr. Champe T. Broaddus, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on July 5, 1955, and formal 
complaint was filed October 3, 1955. Complainant alleges the sale 
to respondent, by oral contract, of 3 truckloads of potatoes, f.o.b. 
Hillsboro, North Dakota, on February 23, March 1, and March 4, 
1955, and the sale on March 1, 1955 of 85 50-pound paper bags. 
Complainant further alleges that an unpaid balance is due in the 
amount of $25.50 on the lot sold February 23; that the contract 
purchase price of $442 is due for the lot sold March 1; that the 
contract price of $452 is due for the lot sold March 4; and that 
$8.50 is due for the 85 50-pound bags purchased by respondent 
on March 1, 1955. Complainant seeks an award of reparation in 
the aggregate amount of $928. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent on December 
13, 1955. A copy of the report of investigation was served on 
complainant December 16, 1955. Respondent’s answer filed Feb- 
ruary 1, 1956, denies liability and asserts a counterclaim against 
complainant in the amount of $112. 


Since an oral hearing was not requested the issues are deter- 
mined under the shortened method of procedure provided by 
section 47.20 of the rules of practice. Pursuant to such procedure 
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complainant requested that the verified complaint and exhibits 
attached, together with the affidavit of an employee, Miss Ardys 
Gunderson, be considered as its opening statement. Similarly, 
respondent requested that the verified answer and exhibits at- 


tached be considered as his answering statement. Complainant [ 


did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Leirness Potato & Supply Co., is a corpora- | 
tion, whose address is Hillsboro, North Dakota. At the time of | 


the transactions involved herein complainant was licensed under 
the act. 

2. Respondent, Nozey Habhab, is an individual trading as 
Habs Drive In Market, whose address is 1709 - 5th Avenue South, 
Fort Dodge, Iowa. At the time of the transactions involved herein, 
respondent was not licensed under the act but was subject to 
license. Subsequently, he was issued a license upon payment of 
the annual fee and accrued arrearage covering the period of the 
transactions. 


3. On or about February 23, 1955, in the course of interstate 
commerce, complainant, by oral contract, sold respondent 650 
50-pound bags of U. S. No. 2 Red Pontiac potatoes at $1.30 per 
ewt. and 50 50-pound bales containing 5 10-pound bags each of 
No. 2 Red Pontiac potatoes at $2.30 ewt. for an aggregrate pur- 
chase price of $480 f.o.b. Hillsboro, North Dakota. Of this pur- 
chase price respondent paid $432.60 and was allowed a credit of 
$21.90 on a previous transaction with complainant, leaving a 
balance due from respondent to complainant of $25.50. 


4. On or about March 1, 1955, in the course of interstate com- 
merce, complainant, by oral contract, sold respondent 680 50- 
pound bags of No. 2 Red Pontiac potatoes at $1.30 per cwt. for 
a total contract price of $442 f.o.b. Hillsboro, North Dakota. On 
the same date, potatoes meeting contract specifications were 
delivered to respondent’s driver-agent, J. D. Steyer, and loaded 
upon respondent’s truck. 


5. On or about March 4, 1955, in the course of interstate com- 
merce, complainant, by oral contract, sold respondent 400 50- 
pound bags of No. 2 Red Pontiac potatoes at $1.35 per cwt. and 
2580 50-pound bags of No. 2 Red Pontiac potatoes at $1.30 per 
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ewt. and for a total contract price of $452 f.o.b. Hillsboro, North 
Dakota. On the same date, potatoes meeting contract specifica- 
tions were delivered to respondent’s driver-agent, J. D. Steyer, 
and placed upon respondent’s truck. 


6. There is now due and owing from respondent to com- 
plainant the aggregate sum of $919.50 no part of which has been 
paid. 


7. Formal complaint was filed on October 3, 1955, which was 
within 9 months after the causes of action accrued. 
CONCLUSIONS 


Among the transactions set forth in the complaint for which 


an award of reparation is sought is an item for $8.50 representing 
| the purchase price for 85 50-pound paper bags at 10 cents per 
bag allegedly sold respondent on March 1, 1955. Paper bags are 


not within the purview of the act, hence, the Secretary is without 
jurisdiction over any controversy between the parties involving 
this transaction. 


We may also dispose of respondent’s contention in paragraph 3 
of the answer that he is not subject to license under the act. The 
report of investigation discloses that at the time of the trans- 
actions in dispute respondent was not licensed under the act but 
was subject to license. Subsequently, he was issued a license upon 
payment of the annual fee and accrued arrearage covering the 
period the transaction involved herein took place. 


The transactions in dispute that are within the purview of the 
act and for which complainant seeks an award of reparation 
involve 3 lots of potatoes. In each transaction the potatoes were 
sold f.o.b. Hillsboro, North Dakota, and upon delivery at Hillsboro 
were receipted for by respondent’s driver-agent, J. D. Steyer. The 
transactions will be discussed in the chronological order of their 
occurrence. 


Respondent admits owing a balance of $25.50 for the load 
purchased February 23, 1955. On the load purchased March 1, 
1955, respondent admits stopping payment on his check in the 
amount of $442 tendered in payment of the purchase price. 
Respondent contends that on March 2 the load was rejected by 
his customer, Hoxie Fruit Company of Iowa Falls, Iowa, due to 
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the decayed and frozen condition of the potatoes; that complainant 
was informed of the rejection and authorized respondent “to sell 
the load the best he could for and in behalf of the complainant”; 
and that respondent agreed to do this and sold the load on March 3 
to P. Klaberdanz for $272. In the counterclaim (designated as a 


cross-complaint in the answer) respondent asserts a claim against 
complainant as to this load in the amount of $288 represented by 
a handling charge of $50 and a charge of 70 cents per cwt. for [ 


freight. It is complainant’s contention that when it was informed 
by respondent that the potatoes were not acceptable it would have 
accepted the return of the potatoes—as offered by respondent— 


had respondent not indicated a freight charge of 50 cents per cwt. | 


from Hillsboro, North Dakota, to Fort Dodge, Iowa, and the same 
charge for the return trip. In connection with an adjustment 
which was apparently discussed between the parties complainant 
states that request was made for a Federal inspection on which 
to base an adjustment but that no such inspection report was 
ever received. By inference, complainant denies authorizing 
respondent to sell the potatoes for complainant’s account. 


In connection with the last load purchased on March 4, 1955, 


respondent contends that his driver-agent Steyer paid therefor | 


by cash payment delivered to Mr. Leirness, presumably Chester 
Leirness, president of complainant firm. An affidavit by Steyer 
to this effect is an exhibit to respondent’s answer. The affidavit 
refers to a purported receipt for this payment which is also filed 
as an exhibit to the answer. Complainant denies receiving pay- 
ment for this load and has submitted an affidavit by Ardys 
Gunderson, an employee of complainant, which reads in pertinent 
part, as follows: 


“That on March 4, 1955 a Mr. Jack Steyer, driving a truck 
for Nozey Habhab of Fort Dodge, Iowa . . . came into the 
office after loading a truck of potatoes to receive invoice 
#1591 covering 400-50 pound sacks of #2 potatoes at $1.35 
per hundred, and 280-50 pound sacks of potatoes at $1.30 
per hundred that the total invoice amounted to $452.00. He 
then receipted the invoice and informed me, in the presence 
of Mr. Chester Leirness and Mrs. Ida Leirness, that he did 
not have the money to pay this invoice, but that Mr. Habhab 
would be in the office in a few days to make payment.” 


Respondent arrives at the counterclaim asserted as follows: 
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Counterclaim 
Freight charges on load of Mar. 1, 1955............ssccscsssssesssesseees $238.00 
Handling charge on load of Mar. 1, 1955...........ccssssssscsessseessees 50.00 


Adjustment allegedly promised by complainant (which 
complainant denies) for spoilage of 300 bags of potatoes 
contained in 2 shipments previous to March 1, 1955, cost 
at 65 cents per bag, freight at 35 cents per bag, total 
MY sic cacns suadeniacanses sisi ntisua ke nancaasasaebantasnekaaderia stag taeek ea catereasacenions 300.00 





$588.00 $588.00 
Due complainant 


Balance due on load purchased Feb. 23, 1955.........scsssseseereeee $ 25.50 
Invoice price of load purchased Mar. 1, 1955.........sssssesseeeres 442.00 
Bie haar: ace 6: EO) COMM sis scsocosecsencsosecsdeccconngstcosiaigeqcctnttetenscessees 8.50 





$476.00 $476.00 





Amount of counterclaim $112.00 


In view of the conclusions hereinafter reached it is unnecessary to 
discuss the correctness of the formula employed by respondent in 
calculating the counterclaim. 


Respondent’s admission of liability to complainant for a balance 
of $25.50 due on the load purchased February 23, 1955, entitles 
complainant to an award of reparation therefor. In connection 
with the load purchased March 1, 1955, it is our conclusion that 
the shipping point inspection certificate (Exhibit No. 4 to the 
complaint) discloses that this load of potatoes met contract speci- 
fications at the time the potatoes were delivered to respondent 
and that any damage thereto occurred during transit. In addition, 
respondent has failed to sustain the burden of proof as to the 
alleged agreement authorizing respondent to sell this load for 
complainant’s account. It follows that respondent’s counterclaim 
as to this load in the amount of $288 should be dismissed. Con- 
cerning the load purchased March 4, 1955, it is our view that the 
purported receipt relied upon by respondent (Exhibit F to the 
answer) and alluded to in the affidavit of Steyer is, in fact, an 
invoice issued by complainant and not a receipt. It is true that 
under the heading ““Terms:” the word “Cash” is found. However, 
such terminology as used in this instance is often employed for 
the purpose of distinguishing the transaction from one in which 
a time limitation for payment is provided. If payment had been 
made for this load, whether cash or check, it would have been 
normal for complainant’s office force so to indicate on the face of 
the document as was done on the invoices covering the loads of 
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February 23 and March 1. On the basis of the evidence submitted, 
we accept complainant’s version of what occurred at the time 
this load was delivered to respondent. 


Remaining for consideration is respondent’s counterclaim in 
the amount of $300 represented by the alleged promise of com- 
plainant for an allowance of $1 per bag (consisting of a cost of 
65 cents per bag and a freight charge of 35 cents per bag) on 
300 bags of potatoes allegedly purchased of complainant in 2 
transactions prior to March 1, 1955. In support of this counter- 
claim respondent relies upon Exhibits B and C to the answer. 
Exhibit B indicates a rejection by the Hoxie Fruit Company under 
date of March 5, 1955, of 100 50-pound bags of “Pontiacs” that 
were “Refused out of shipment received 2/12/55 674 bags.” 
Exhibit C is a statement by Gamble Robinson Company of Fort 
Dodge, Iowa, which states “We returned to Habhab during Feb- 
ruary 1955 99 -50# Bags Potatoes that were bad order in loads 
that we received from him.” Instead of representing 300 bags the 
total represented by these two documents is 199. Moreover, there 
is no evidence of probative value identifying the potatoes referred 
to in these documents as potatoes respondent purchased of com- 
plainant. In any event, the Secretary is without jurisdiction of 
this portion of respondent’s counterclaim. Section 6(a) of the act 
requires a claim to be filed within 9 months after the cause of 
action accrues. This portion of respondent’s counterclaim is 
admittedly related to transactions occurring prior to March 1, 
1955, and did not arise from any of the transactions set forth in 
the complaint. The counterclaim was not filed until February 1, 
1956, more than 9 months after the alleged cause of action accrued. 


In summary, it is our conclusion that respondent’s failure to 
pay complainant the balance of $25.50 for the load of February 23, 
1955, the $442 for the load of March 1, 1955, and the $452 for the 
load of March 4, 1955, constituted violations of section 2 of the 
act. Consequently, complainant is entitled to an award of repara- 
tion in the aggregate amount of $919.50. For the reasons stated 
the counterclaim of respondent should be dismissed. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $919.50, with interest 
thereon at the rate of 5 percent per annum from April 1, 1955. 
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The counterclaim of respondent is hereby dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. Copies hereof shall be served upon the parties. 


(No. 4857) 


AL KAISER & BROS. v. YECKES-EICHENBAUM, INC. PACA Docket 
No. 6676. Decided November 2, 1956. 


Dismissal of Petition for Reconsideration 


Prior order is fully supported by the evidence of record and by the law 
applicable thereto. 


Respondent, pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.).. 
On October 8, 1956, an order was issued requiring respondent to 
pay complainant, as reparation, the sum of $564.67, plus interest. 
On October 11, 1956, which was within the 10-day period provided 
by the rules of practice (7 CFR 47.24), respondent filed a petition 
for reconsideration. The principal issue with respect to which 
respondent alleges error is our holding that respondent failed to 
prove damages. 


Upon a careful review of the record, we find that the matters 
concerning which respondent alleges error in our previous order 
were thoroughly analyzed and considered prior to the issuance 
thereof. In our opinion, the order of October 8, 1956, is fully 
supported by the evidence of record and by the law applicable 
thereto. Accordingly, respondent’s petition is hereby dismissed 
without prior service upon complainant. 


The reparation awarded in our order of October 8, 1956, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4858) 


In. re JACK KERZNER. PACA Docket No. 6696. Decided November 
2, 1956. 


Repeated and Flagrant Violations— 
Revocation of License 


Respondent failed to pay for numerous purchases of watermelons in interstate j 
commerce. Because of his repeated and flagrant violations of the act, | 


respondent’s license is revoked. 
Mr. Champe T. Broaddus, for complainant. Mr. Samuel Kenin, of Phila- 


delphia, Pennsylvania, for respondent. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed January 31, 1956, by the 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. The complaint alleges that respondent has repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) by 
failing to pay for numerous purchases of watermelons in inter- 
state commerce. Respondent did not file a formal answer but 
requested an oral hearing. 


A hearing was held before Jack W. Bain, Office of Hearing 
Examiners, United States Department of Agriculture, in Phila- 
delphia, Pennsylvania, on May 2, 1956. At the hearing, com- 
plainant was represented by Champe T. Broaddus, Office of the 
General Counsel, United States Department of Agriculture, and 
respondent was not represented by counsel. Three witnesses 
testified for complainant and respondent testified in his own 
behalf. After the hearing, the complainant filed a brief. On 
September 17, 1956, the hearing examiner issued a report con- 
taining proposed findings of fact and conclusions and recommend- 
ing that respondent’s license be revoked. Respondent did not file 
exceptions to the examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Jack Kerzner, is an individual whose business 
address is 28 Oregon Avenue, Philadelphia, Pennsylvania. Pur- 
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suant to the licensing provisions of the act, license No. 151238 
was issued to respondent May 19, 1954. This license was renewed 
on each anniversay date thereafter and is presently in effect. 


2. During the early part of August 1954, in the course 
of interstate commerce, respondent purchased from Samuel F. 
Perkel, Newark, New Jersey, and accepted without complaint 
four carloads of watermelons but has failed or refused to pay the 
agreed purchase price therefor as follows: 


(a) On or about August 3, 1954, the 746 Cannonball water- 
melons, U.S. No. 1 grade, 36-pound average, contained in car SAL 
29017, for $650 f.o.b. Georgia shipping point; 


(b) On or about August 4, 1954, the 918 Congo watermelons, 
32-pound average, contained in car SAL 89223, for $700 f.o.b. 
Virginia shipping point; 

(c) On or about August 4, 1954, the 938 Congo watermelons, 
85 percent U.S. No. 1 quality, 31-pound average, contained in car 
SAL 79269, for $600 f.o.b. North Carolina shipping point; and 


(d) On or about August 4, 1954, the 912 Congo Watermelons, 
U.S. No. 1 grade, 32-pound average, contained in car SAL 29244, 
for $675 f.o.b. North Carolina shipping point. 


3. The watermelons contained in car SAL 29017 and described 
in Finding of Fact 2 (a) were sold to respondent by Samuel F. 
Perkel for the account of the shipper, G. M. Row, Hartsville, South 
Carolina. Perkel paid the shipper the purchase price of $650, less 
brokerage, or a total of $615. 


4. By letter dated December 13, 1955, the violations alleged in 
the complaint and found above in Finding of Fact 2 were called 
to respondent’s attention to afford him an opportunity to demon- 
strate or achieve compliance with the act. 


5. On May 24, 1954, a consent decree was entered in the United 
States District Court for the Eastern District of Pennsylvania 
enjoining respondent from carrying on any business as a com- 
mission merchant, dealer or broker within the meaning of these 
terms as defined in the act without a valid and effective license 
under the act. A penalty of $250 also was assessed against 
respondent for carrying on business as a commission merchant, 
dealer or broker without a valid and effective license. 
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CONCLUSIONS 


Respondent’s failure to pay for shipments of a perishable agri- 
cultural commodity as set forth in the Findings of Fact constitutes 


repeated and flagrant violations of section 2 of the act (7 U.S.C. F 
499b). In addition, respondent has failed in the past to comply F 
with the licensing requirements of the act by engaging in the f 
business of a commission merchant, dealer or broker ‘while his f 


license was suspended. Respondent’s license should be revoked | 


pursuant to the provisions of section 8 of the act (7 U.S.C. 499h). [7 
See, e.g., In re Raymond Klein, d/b/a Klein’s Celery, decided ~ 


October 16, 1956; In re Nate Rosenthal, 15 A.D. 441 (1956); © 


In re Southern Transportation Company, 12 A.D. 743 (1953). 7 


SHES 


Respondent’s contention that his relationship with Samuel F. | 
Perkel with respect to the four carloads of watermelons involved § 


herein was one of principal and agent rather than vendor and 
purchaser would appear to be an afterthought in view of respond- 
ent’s earlier admission of liability to Perkel. 


ORDER 


Effective 20 days after this date, the respondent’s license is 


revoked. 
The facts as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4859) 
SUNTOP BRAND, INC. v. ADAMS FRUIT & IMPORTING Co., INC. 
PACA Docket No. 6510. Decided November 2, 1956. 


Terms of Contract—Evidence—Dismissal 


It is impossible upon the evidence submitted to resolve the conflicting conten- 
tions of the parties and the complaint and counterclaim are dismissed. 


Mr. Norman S. Pallot, of Miami, Florida, for complainant. Respondent, 
pro se. Mr. Champe T. Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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An informal complaint was received from Suntop Brand, Inc., 
on January 13, 1955, and a formal complaint was filed February 
16, 1955. Suntop Brand, Inc., alleges that on or about December 
18, 1954, it sold Adams Fruit & Importing Co., Inc., by oral con- 
tract, 800 crates of pineapple at $2.10 per crate, f.o.b. West Palm 
Beach, Florida, for a total purchase price of $1,680 of which 
$1,000 has been paid. It seeks an award of reparation in the 
amount of $680 representing the unpaid balance due under the 
alleged contract. On February 17, 1955, an informal complaint 
was received from Adams Fruit & Importing Co., Inc., and a 
formal complaint was filed on April 11, 1955. In its formal com- 
plaint Adams Fruit & Importing Co., Inc., alleges the sale on 
consignment of the 800 crates of pineapple involved herein 
through Max Feldbaum & Sons, of Philadelphia, Pennsylvania, 
for the account of Suntop Brand, Inc., and that the sale resulted 
in a deficit of $113.58 (subsequently amended to $123.58). It 
seeks an award of reparation against Suntop Brand, Inc., for 
this deficit. On May 12, 1955, Suntop Brand, Inc., filed an answer 
and counterclaim to the complaint of Adams Fruit & Importing 
Co., Inc., denying that the transaction was one of consignment 
and realleging the terms of the contract as set forth in its formal 
complaint against Adams Fruit & Importing Co., Inc. 


A report of investigation was prepared by the Department on 
the first complaint which was received from Suntop Brand, Inc. 
against Adams Fruit & Importing Co., Inc. A report of investi- 
gation was also prepared by the Department on the complaint 
received from Adams Fruit & Importing Co., Inc., against Suntop 
Brand, Inc. On April 25, 1955, a copy of the report of investiga- 
tion in connection with the first complaint was served on the 
attorney for Suntop Brand, Inc. On the same date a copy of this 
report of investigation and a copy of the first complaint were 
served on Adams Fruit & Importing Co., Inc. Similarly, on the 
same date a copy of the report of investigation in connection with 
the second complaint together with a copy of the complaint were 
served on Suntop Brand, Inc. and on the same date a copy of this 
report of investigation was served on Adams Fruit & Importing 


Co., Inc. 


On June 1, 1955 Adams Fruit & Importing Co., Inc. filed its 
answer to the complaint of Suntop Brand, Inc. denying that the 
transaction was a sale. This answer alleges the transaction was 
one of consignment and that the payment of $1,000 to Suntop 











1236 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 1234 


Brand, Inc. was an accommodation advance pending final liquida- 
tion of the account. 


Since both complaints involve the same transaction, they have 
been combined into one proceeding. Suntop Brand, Inc. will be 
hereinafter referred to as the complainant and Adams Fruit & 
Importing Co., Inc. as the respondent. The claim asserted by 
Adams Fruit & Importing Co., Inc. against Suntop Brand, Inc. 
will be referred to as respondent’s counterclaim. 


An oral hearing was held at Miami, Florida, on January 31, 
and February 1, 1956, at which complainant was represented by 


counsel. Albert Santo testified on behalf of complainant, and § 


George J. Jessel and George S. Adams testified on behalf of 
respondent. Respondent filed suggested findings of fact, con- 
clusions, and order. 

FINDINGS OF FACT 


1. Complainant, Suntop Brand, Inc., is a corporation whose 


address is Dade County Growers Market, 1260 Northwest 22nd [| 
Street, Miami, Florida. At the time of the transaction involved > 


herein complainant was licensed under the act. 


2. Respondent, Adams Fruit & Importing Co., Inc., is a cor- [| 
poration whose address is 453 North East 38rd Street, Miami, > 


Florida. At the time of the transaction involved herein respond- 
ent was licensed under the act. 


3. On or about December 18, 1954, at the West Palm Beach 
Terminal Company, West Palm Beach, Florida, and in the course 
of interstate commerce, respondent received a lot of 800 crates 
of pineapple from complainant. On the same date, respondent 
loaded the pineapple upon a truck owned and operated by Betty 
Kamin & Refrigerated Trailers, Inc., of Miami, Florida, for 
delivery to Max Feldbaum & Sons, N. W. Cor. Swanson & Shunk 
Streets, Philadelphia, Pennsylvania. 


4. On or about December 22, 1954, respondent issued its check, 
No. 2748, drawn on the Mercantile National Bank of Miami 
Beach, Miami, Beach, Florida, payable to complainant in the 
amount of $1,000. This check was received by complainant and 
duly negotiated. 


5. On or about January 6, 1955, Max Feldbaum & Sons 
rendered an account sales to respondent disclosing sale of the lot 
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of pineapple on consignment for gross proceeds of $1,775.25 and 
net proceeds of $1,581.77, after deducting a commission of 10 
percent and other charges aggregating $193.48. On or about 
January 17, 1955, respondent received payment of the net pro- 
ceeds of $1,581.77 from Max Feldbaum & Sons. 


6. On or about February 7, 1955, respondent rendered an 
account sales to complainant disclosing sale of the lot of pine- 
apple on consignment for gross proceeds of $1,581.77 (the net 
proceeds received from Max Feldbaum & Sons). This statement 
shows charges of $605.35 for truck charge, an ‘““Accommodation 
Advance” by respondent of $1,000, and commission of $100 for 
total charges of $1,705.35, resulting in a deficit of $123.58. In 
the account sales rendered complainant the latter figure was 
incorrectly calculated at $113.58. 


7. The evidence does not establish the terms and conditions 
of the transaction between the parties. 


8. Formal complaint was filed on February 16, 1955, which 
was within 9 months after the alleged cause of action set forth 
therein accrued. The counterclaim was filed on April 11, 1955, 
which was within 9 months after the alleged cause of action set 
forth therein accrued. 


CONCLUSIONS 


It is complainant’s contention that on or about December 18, 
1954, respondent purchased of complainant 800 crates of pine- 
apple at $2.10 per crate, f.o.b., West Palm Beach, Florida, for 
a total consideration of $1,680 of which $1,000 has been paid. 
Complainant seeks to recover the remaining $680. Respondent 
contends the transaction was not a sale but a consignment upon 
which complainant was advanced $1,000 and that after the deduc- 
tion of the advance, freight and other charges and a deficit of 
$123.58 resulted. Respondent asserts a counterclaim for this 
latter amount. 


The evidence on behalf of the respective parties is irreconcil- 
able. It appears that two individuals, identified as George Jessel 
and James Petrecca, called on Albert Santo, president of com- 
plainant corporation, on December 16, 1954. It is Santo’s con- 
tention that they represented themselves as agents for George S. 
Adams and/or Adams Fruit & Importing Co., Inc., the respond- 
ent. In the evening of December 16th these same parties met 
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again at Santo’s office and according to Santo’s testimony Jessel 
called Adams and informed him that he, Jessel, had obtained 
pineapple from Santo for $2.10 per crate to which Adams agreed. 
Santo did not talk to Adams on this occasion but concluded that 
Adams had agreed to these terms by the nature of the conversa- 
tion carried on by Jessel with Adams. In any event it was agreed 
that Santo and Adams would meet at the West Palm Beach 
Terminal Company, West Palm Beach, Florida, on the morning 
of December 18, 1954. On direct examination Santo testified that 
it was his understanding that an agreement for the sale to Adams 


of the 800 crates of pineapple at $2.10 per crate had already been 7 


consummated prior to the appointed meeting, it being the purpose | 


of the meeting to get acquainted with Adams, arrange the trans- 
fer of the pineapple, and, perhaps, establish a business contact 
leading to future dealings. According to Adams he had handled 
some pineapple in which Jessel was interested sometime in Octo- 
ber 1954 on a consignment basis which had resulted in a profit. 
It was also his understanding, prior to the appointed meeting, 
that the pineapple involved herein were also to be handled on 
consignment for which he would receive a fee or commission. 
Jessel denies having acted as agent for either Adams as an indi- 
vidual or for Adams Fruit & Importing Co., Inc. and it is our 
conclusion that no such agency existed. Otherwise, Jessel’s 
testimony is lacking in persuasion. Petrecca did not testify and 
we are unable to determine his actual relationship, if any, with 
the transaction. Other than an admission by Adams that he 
received the 800 crates of pineapple, and that he believed the 
pineapple to be the property of complainant, what actually tran- 
spired between Santo and Adams at the West Palm Beach Termi- 
nal on the morning of December 18, 1954, the governing question 
herein, cannot be ascertained with certainty. 


Coincident with receiving the pineapple Adams caused it to be 
loaded on a trailer truck and delivered to Max Feldbaum & Sons 
in Philadelphia, Pennsylvania. Subsequently, Max Feldbaum & 
Sons rendered an accounting thereon to respondent showing sale 
of the pineapple on consignment (Finding of Fact No. 5). In the 
meantime, respondent delivered to complainant its check for 
$1,000 which was duly negotiated (Finding of Fact No. 4). 
Respondent contends this was an advance on the anticipated 
returns from the sale of the pineapple on consignment. Com- 
plainant contends it was a part payment of the contract price. 
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On the evidence submitted by the respective parties, viewed in 
the light of its probative value, it is impossible to resolve the 
conflicting contentions of the parties. Complainant has the burden 


_ of proving the terms and conditions of the contract relied upon, 


compliance therewith by complainant, breach thereof by respond- 
ent, and the damages sustained. Anonymous, 13 A.D. 697 (1954). 
Complainant has failed to sustain that burden. Similarly, respond- 
ent has the same burden with respect to the counterclaim. 
Respondent has failed to sustain that burden. However, there 
is no doubt that the pineapple was the property of Suntop, and 
Adams has admitted receiving the pineapple from Suntop. There- 
fore, the question arises as to whether the liability or obligation 
thereby imposed upon Adams has been discharged. Since the 
evidence does not establish an express contract of sale on the 
one hand nor an express contract of consignment on the other, 
such liability or obligation can only arise under a “quasi-contract” 


| or a contract implied in law. The distinction between contracts 


implied in fact and those implied in law is well established. In 


17 C.J.S., Contracts, Section 4, the distinction is expressed as 


follows: 


“,.. a contract implied in fact is a true contract, the agree- 
ment of the parties being inferred from the circumstances, 
while a contract implied in law is but a duty imposed by law 
and treated as a contract for the purposes of a remedy only. 
. . . The distinction has also been stated that a contract 
implied in fact is an implied contract in which the intention 
is ascertained and enforced, while a contract implied in law 
is a mere fiction, the intention being disregarded, and the 
quasi contractual obligation being imposed by law to bring 
about justice, without regard to the intention of the parties. 
Again, in the case of contracts implied in fact, the contract 
defines the duty, while in the case of constructive contracts, 
the duty defines the contract.” 


While the decision turned on other grounds, the Supreme Court 
of Florida in Anders v. Nicholson, 111 Fla. 849, 150 So. 639, 642 
(1933), adopted with approval the definition of quasi-contracts 
found in 13 C.J. 244: 


“A class of obligations which are imposed or created by law 
without regard to the assent of the party bound, on the 
ground that they are dictated by reason and justice, and 
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which are allowed to be enforced by an action ex contractu. 
They rest solely on the legal fiction and are not contract 
obligations at all in the true sense, for there is no agree- 
ment.” 


On the question of what amount in “‘reason and justice” Adams 
should pay Suntop, the only criterion before us as to the value of 
the pineapple is that reflected in the account sales rendered Adams 
by Max Feldbaum & Sons (Finding of Fact No. 5). This does 
not reveal that Adams has been unjustly enriched at the expense 
of Suntop, nor does it disclose a basis upon which Suntop is 
entitled to recover an amount in addition to the $1,000 heretofore 
paid Suntop by Adams. 


For the reasons stated, both the complaint and counterclaim 
should be dismissed. 
ORDER 
The complaint is hereby dismissed. 
The counterclaim is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 4860) 


SOUTHLAND PRODUCE Co. v. WHITE HOUSE PRODUCE COMPANY, 
INc. PACA Docket No. 6891. Decided November 8, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the amount due in 
connection with three carloads of potatoes. The failure of respondent 
to answer the complaint constitutes an admission of the facts alleged. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 23, 1956. The formal 
complaint was filed on August 6, 1956. Complainant seeks an 
award of reparation in the amount of $1,437.89, which is alleged | 
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to be the total purchase price of three carloads of potatoes sold 
and delivered to respondent in September 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 31, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on September 4, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Southland Produce Co., is a partnership 
composed of Joseph Goddard, Morris Goddard, and Sol Goddard, 
whose address is 1315 East 7th Street, Los Angeles, California. 

2. Respondent, White House Produce Company, Inc., is a 
corporation whose address is 908 Commerce Street, Houston, 
Texas. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 

3. On or about September 28, 1955, in the course of interstate 
commerce, complainant through the Hadid Brokerage Co. sold to 
respondent three carloads of potatoes on an “as is” basis, 
delivered track, Houston, Texas. The car numbers, quantities 
involved and the applicable prices are as follows: 

Car URTX 37399— 








860 sacks U.S. No. 2 Russets at $2.60........c.ccccccccsscscccscsseee $ 936.00 
BOAR PLOT Gai dcisie siccsssscziesostsiudivse 590.64 
$345.36 
Car RD 32718— 
860 sacks U. S. No. 2 Long Whites at $2.75............ccceseee $ 990.00 
Reet BEGINS, sscenssaceicsenicsssentnesoene 529.44 
Less ice and demurrage.......... 48.00 
$412.56 
Car PFE 74258— 
860 sacks U.S. No. 1, Size A, Long Whites at $3.35........ $1,206.03 
Bi FOCI sia ciecssicdeccgessscvcertasite 526.03 





$679.97 
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4. Respondent accepted the three carloads of potatoes. These 
potatoes had been shipped to Houston, Texas, from out-of-state 
shipping points. On December 29, 1955, respondent tendered to 
complainant its checks in the amounts of $412.56 and $679.97 in 
payment for cars RD 32718 and PFE 74258, respectively, which 
checks were dishonored for insufficient funds by the bank on 
which they were drawn. 


5. The total purchase price of the three carloads of potatoes, 
less freight, ice and demurrage charges, is $1,437.89, no part of 
which has been paid by respondent to complainant. 


6. The informal complaint was filed on March 23, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Attached to the report of investigation as an exhibit is a state- 
ment, dated June 15, 1956, and signed by an officer of respondent, 
wherein respondent admitted owing complainant for the three 
carloads of potatoes in the total amount of $1,437.89, and agreed 
to pay $100 per week until the entire amount was paid. There 
is also attached to the report of investigation a statement by a 
Department investigator stating that no payments were made 
by the respondent under this agreement. 


Respondent’s failure to pay promptly to complainant the total 
purchase price of the three carloads of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,437.89, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,437.89, with interest thereon 
at the rate of 5 percent per annum from October 1, 1955, until 


paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4861) 


J. A. & J. B. Pope v. LEONARD ROSENBERG. PACA Docket No. 
6617. Decided November 9, 1956. 


Failure to Pay—Defense— 
Breach of Agreement 


There is no evidence that the sale of the collards to respondent was subject 
to the condition that complainant would refrain from selling collards 
to others. 


Mr. Lyle H. Rossiter, of Chicago, Illinois, for complainant. Mr. Joseph 
Rosenstein, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.), 
hereinafter called “the Act.” It is alleged, in a formal complaint 
filed with the Department on October 3, 1955, that complainant 


sold respondent one truckload of collards for a total price of 
$927.30; that the commodity was shipped to and accepted by 
respondent; and that respondent has paid only $250 of the agreed 
purchase price, leaving a balance due of $677.30. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent by 
registered mail on October 12, 1955. A copy of the report of 
investigation was served on complainant on October 13, 1955. 
Respondent’s answer was filed on November 2, 1955. 


Respondent admits purchasing the truckload of collards, but 
contends that the parties agreed that if the first truckload sold 
well, complainant was to purchase the entire field of collards for 
respondent; that contrary to this agreement, complainant shipped 
a truckload of collards to respondent’s business competitor, located 
across the street from respondent, and as a result of this com- 
petition, respondent was unable to sell the collards at a profit. 
Respondent states that the total net proceeds of sale of the collards 
amounted to $448.90, that respondent has paid $250 on account, 
and stands ready to pay an additional $198.90 as full satisfaction 
of complainant’s claim. 
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An oral hearing was held at Chicago, Illinois, on June 19, 1956, 
Both parties were represented by counsel. The deposition of J. B, 
Pope was received in evidence for complainant. Nathan Rosen- 
berg testified for respondent. Briefs were submitted by both 
parties. 


FINDINGS OF FACT 


1. Complainant is a copartnership composed of James A. Pope 


and James Brewer Pope, doing business as J. A. & J. B. Pope, 
whose address is Barwick, Georgia. 


2. Respondent is an individual, Leonard Rosenberg, whose 





address is 10 South Water Market, Chicago, Illinois. At the time | 


of the transaction involved in this proceeding, respondent was 
licensed under the Act. 
3. On or about April 22, 1955, in the course of interstate com- 


merce, complainant sold to respondent one truckload of collards | 
consisting of 562 crates, at $1.65 per crate, for a total price of 


$927.30, f.o.b. truck at Barwick, Georgia. 


4. On or about April 25, 1955, respondent received and ac-| 
cepted the collards at Chicago, Illinois. 


5. On or about May 27, 1955, respondent paid complainant | 
$250 on account of the transaction. The payment was accom- 
panied by a statement showing the payment and containing the 
notation: “Bal will follow.” 


6. Although demand has been made, respondent has made no 
further payment on this account. 


7. A formal complaint was filed October 3, 1955, which was 
within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


Respondent contends that the parties agreed that if the first 
truckload of collards sold well, respondent would purchase the 
rest of the collards in the field; that in breach of this agreement 
complainant sold a truckload of collards from the same field to 
respondent’s competitor, whose place of business was across the 
street from respondent; and that as a result of this competition, 
respondent was unable to sell the first truckload of collards at a 
profit. Accordingly, it is respondent’s position that complainant 
is only entitled to the net proceeds received from the sale of the 


collards. 
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We can find no breach of agreement on complainant’s part in 
this transaction. Respondent does not contend that he purchased 
the entire field of collards, but only that he would want to buy the 
entire field if the first truckload sold well. There is no evidence 
that as a part of the consideration for the sale of the truckload 


| of collards to respondent, complainant agreed to refrain from 


selling any of the collards to others, or that he would not sell 
collards to anyone who might be a competitor of respondent. 


It is concluded that respondent’s failure to pay in full for the 
shipment of collards which he received and accepted from com- 
plainant constitutes a violation of section 2 of the act. Reparation 


‘ should be awarded complainant for the balance due under the 
' contract, plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $677.30, plus inter- 
est at 5 percent per annum from May 1, 1955, until paid. 


Copies of this order shall be served upon the parties, and the 
facts of this case as reported herein shall be published. 


(No. 4862) 


FRANCIS J. MCENENY v. MANGUM & YATES COMPANY, INC. PACA 
Docket No. 6558. Decided November 9, 1956. 


Terms and Conditions of Contract— 
Salvage Value—Dismissal 


Complainant has failed to sustain the burden of proof in connection with 
the terms and conditions of the contract relied upon and as it appears 
that no question has been raised as to the correctness of the accounting 
resulting from the salvage, the complaint is dismissed. 


Complainant and respondent, pro se. Mr. Champe T. Broaddus, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on May 12, 1955 and a formal 
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complaint was filed on June 10, 1955. Complainant alleges the 
sale to respondent by oral contract, on or about September 14, 
1954, f.o.b. Marion, New York, of 900 bushels of snap beans 
(designated as Lot No. 75), at $1.25 per bushel, for a total con- 


sideration of $1,125, and that the sale was negotiated by McMillan | 
& Baase, Inc., broker, of Rochester, New York, who acted as > 


complainant’s agent. It is further alleged that check in the 
amount of $118.13 was received as total and final settlement for 


the beans but was not negotiated since it did not represent the : 
alleged contract price. Complainant seeks an award of reparation : 


in the amount of $1,125. 


A copy of the formal complaint and a copy of the Department’s 4 


report of investigation were served upon respondent on July 13, 
1955. A copy of the report of investigation was served upon com- 
plainant on July 11, 1955. 


Respondent’s answer filed August 3, 1955, denies the trans- [ 


action was a sale and asserts that the beans were shipped from 
Marion, New York, to Arkansas, subject to acceptance on arrival 
at destination. It further asserts that the check for $118.13 repre- 


Sea 





sents the salvage value of the beans “in accordance with instruc- | 
tions received from Mr. L. A. Baase, of McMillan & Baase, Inc.” | 


An oral hearing was held at Pompano Beach, Florida, on Febru- | 


ary 2, 1956, and at Oxford, New York, on April 19, 1956. Com- 
plainant and his wife, Mrs. Francis J. McEneny, testified at the 
hearing. George E. Yates of respondent firm testified on behalf 
of respondent. 


FINDINGS OF FACT 


1. Complainant, Francis J. McEneny, is an individual whose 
address is R.F.D. 3, Oxford, New York. 


2. Respondent, Mangum & Yates Company, Inc., is a corpora- 
tion whose address is P.O. Box 262, Pompano Beach, Florida. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about September 14, 1954, in the course of interstate 
commerce, respondent agreed to the shipment of a truckload of 
snap beans consisting of 900 bushels (designated as Lot No. 75), 
the property of complainant, from cold storage at the Geibel plant 


of the W. M. Storage Corporation, Marion, New York, to Schmied- | 


ing Bros., Inc. at Springdale, Arkansas. At the time of the ship- 


tere, 


ing 
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ment respondent was obtaining beans for canning purposes for 
Schmieding Bros., Inc. under a joint venture with Schmieding 


Bros., Inc. 
4. The beans were shipped pursuant to an oral agreement 


| between George E. Yates of respondent firm and L. A. Baase, of 


McMillan & Baase, Inc., of Rochester, New York, broker, who 
; _ acted as complainant’s agent. 
the F 
tion | to Schmieding Bros., Inc. at Springdale, Arkansas. Upon being 
' informed of the condition of the beans upon arrival, L. A. Baase, 
_ complainant’s agent, authorized Schmieding Bros., Inc., to salvage 


as many of the beans as possible. 


5. On or about September 17, 1954, the beans were delivered 


6. On or about September 30, 1954 Schmieding Bros., Inc., 


' rendered an accounting to McMillan & Baase, Inc. which was 
» accompanied by its check in the amount of $118.13. This account- 
; ing reads, in pertinent part, as follows: 


“Salvage 13100 lbs. beans @ $5.00 per cwt. $655.00 
Frt. Pd. $474.78 
3% tax 14.24 
Ice 47.85 —536.87 








Balance $118.13” 


7. At the time of the oral hearing in Pompano Beach, Florida, 
on February 2, 1956, the check of Schmieding Bros., Inc., payable 
to McMillan & Baase, Inc. in the amount of $118.13, had not been 
negotiated and was in the possession of complainant. 


8. Formal complaint was filed on June 10, 1955, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant contends that the 900 bushels of beans involved 
in this proceeding were sold by oral contract to respondent, f.o.b. 
Marion, New York, at $1.25 per bushel for a total contract price 
of $1,125. It is respondent’s contention that pursuant to the 
solicitation of L. A. Baase of McMillan & Baase, Inc., of Rochester, 
New York, complainant’s broker, the beans were shipped to 
Schmieding Bros., Inc., at Springdale, Arkansas, subject to accept- 
ance on arrival. It is undisputed that the transaction between the 
parties was negotiated by Baase who acted as complainant’s agent. 


It appears that on or about September 14, 1954, G. E. Yates, 








1248 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 1245 


of respondent firm, in company with an associate, Herman Ballen- 
tine, and Baase, visited complainant’s farm near Oxford, New 
York. According to Yates’ testimony he was in New York State 
at that time for the purpose of buying fresh-picked beans for ship- 
ment to Schmieding Bros., Inc., for canning purposes and went 


to complainant’s farm for the sole purpose of inspecting beans f 
then growing in one of complainant’s fields. Yates further testified 
that he does not recall that the beans involved herein were dis- f 
cussed either with McEneny, the complainant, or others in the | 
party. McEneny testified that he told Baase not to ship the beans | 
involved herein as far as Arkansas on a consignment basis, | 
because it was much too far and he did not desire to take such | 


a chance; further, that Baase and Yates agreed with him and 
that Yates “owned the beans when they left Marion cold storage.” 
He further testified that Yates said “that was all right entirely 
with him—sold f.o.b., Marion, New York.” 


According to Yates’ version of the transaction, Baase had a 
large quantity of beans in cold storage at Marion, New York, | 
which he desired to move and requested Yates to agree to a trial | 
load to ascertain their carrying qualities; that Baase agreed that | 
Schmieding Bros., Inc., should have the right of rejection if the | 
beans were unsuitable for canning purposes and Baase would pay | 


freight charges; and that after talking the matter over with 
Schmieding, he (Yates) agreed to these conditions, it being agreed 
that if the beans upon arrival were suitable for canning purposes 
payment would be made at the then current market price which 
was between $1.20 and $1.30 per bushel. He also testified that 
he was in Baase’s office when he received a call from Schmieding 
reporting that the beans had arrived in Arkansas in very poor 


condition; that he asked Baase what should be done with the } 


beans; and that he was told to salvage as much as possible from 
the beans. The remittance from Schmieding Bros., Inc., to 
McMillan and Baase, Inc., of $118.13 represents this salvage. In 
this connection, McEneny admits that he was not present at any 
of the negotiations between Baase and Yates except for the con- 
versations that occurred at the farm. Yates denies ever having 
received an invoice issued by McMillan & Baase, Inc., a copy of 
which is attached as Exhibit 2 to the complaint, indicating the 
transaction was a sale. The only other testimony is that of Mrs. 


McEneny, wife of complainant. Since she admittedly heard only | 
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portions of the conversations that took place at the farm, her 
evidence is inconclusive. 


There is no testimony by Baase or Ballentine. However, in the 
report of investigation we find two letters from Baase to respond- 
ent dated, respectively, November 18 and December 10, 1954. In 
the first, Baase reports the receipt from Schmieding Bros., Inc., 
of $118.13 as settlement for complainant’s beans; and that com- 
plainant was not satisfied and refused to accept this settlement 
and requests respondent to go “to bat on this” and get “it settled 
as soon as possible.” In the second, Baase states that complainant 
“ig pressing us for a report” and asks respondent to “kindly 
advise what has transpired, so that we can give this information 
to the grower.” These were the first letters reflecting Baase’s 
version of the transaction after the shipment of the beans. Neither 
of them refer to the transaction as a sale of the beans, f.o.b., 
Marion, New York, at $1.25 per bushel nor do they request pay- 


ad a ment of a purchase price based on such a sale. On the contrary, 


ork, § 
trial | 
that | 
’ the 
pay | 
with | 


the tenor of these letters is not at variance with Yates’ version 
of the transaction. Had the transaction been a sale as contended 
by complainant it is not unlikely that some reference thereto 
would have been made in these letters. 


The burden of proof is upon complainant to establish the terms 
and conditions of the contract relied upon, compliance therewith 
by complainant, breach thereof by respondent, and the damages 
sustained. Anonymous Decisions, 13 A.D. 26 (1954), 10 A.D. 1363 
(1951), 7 A.D. 579 (1948) and 5 A.D. 565 (1946). On the evi- 
dence before us it is concluded that complainant has failed to 
sustain this burden. Moreover, it is concluded that after the beans 
arrived in Arkansas, Baase, upon being informed of the condition 
on arrival authorized Schmieding Bros., Inc., through Yates, to 
salvage as much as possible. No question has been raised as to the 
correctness of the accounting resulting from the salvage and it 
further appears that complainant was furnished the proceeds 
therefrom. 


In view of the foregoing, it is concluded that the complaint 
should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 4863) 


S. D. MONASH PRODUCE Co. v. JAMES PEARL. PACA Docket No. 
6683. Decided November 9, 1956. 


Consignment—Deficit—Defense—A gent—Negligence 


Complainant seeks payment of a deficit sustained in connection with the 
sale of cabbage for respondent’s account. Respondent has not submitted 
evidence to prove that he was not liable for the deficit or that com- 
plainant was negligent in disposing of the cabbage. 


Mr. Ira E. Arnold, of Cleveland, Ohio, for complainant. Respondent, pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


In a formal complaint filed on October 26, 1955, complainant seeks | 


‘ 
x 
cS 
© 
4 


to recover a deficit of $154.40, which allegedly was sustained by | 
him in connection with a sale for respondent’s account of one car- | 
load of green cabbage. A copy of the formal complaint and a copy | 


of the Department’s report of investigation were served by reg- | 


istered mail upon respondent on November 14, 1955. A copy of 
the Department’s report of investigation was served by registered 
mail upon counsel for complainant on the same day. Respondent 


‘ 
; 


filed an answer to the formal complaint denying liability. Re- 


spondent’s position is that he was not the owner of the cabbage, 
and that the sales were not properly made. 


Inasmuch as the amount involved herein is less than $500, 
evidence was submitted in accordance with the shortened method 
of procedure, 7 CFR 47.20. In accordance with such procedure, 
complainant filed an opening statement, respondent filed an 
answering statement, and complainant filed a reply thereto. 


FINDINGS OF FACT 


1. Complainant is an individual, S. D. Monash, doing business 
as S. D. Monash Produce Co., whose post office address is Unit 3, 
Northern Ohio Food Terminal Building, Cleveland 15, Ohio. 


omnenan 


2. Respondent is an individual, James Pearl, whose post office | 


address is Water and Plum Streets, Cincinnati 2, Ohio. At the 











; No. 
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time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about June 1, 1955, in the course of interstate com- 


| merce, and through negotiations conducted by L. A. Backstahler 
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& Company, a broker located in Cleveland, Ohio, acting as re- 


' spondent’s agent, the parties entered into a contract whereby 


complainant agreed to sell for the account of respondent one car- 


' load of green cabbage. The shipment which was the subject of 

E the consignment agreement consisted of 539 50-pound bags of 
' green cabbage contained in car FGEX 56487, which originated at 

ro sé. 


' Valdosta, Georgia, on May 24, 1955, consigned to J. F. Sanson & 
» Son, Cleveland, Ohio. The shipment arrived at Cleveland on May 


31, 1955, and on or about June 1, 1955, was caused by respondent’s 
agent to be delivered to complainant. 


4, An inspection of the cabbage contained in car FGEX 56487 
was made by the Railroad Perishable Inspection Agency at Cleve- 
land on May 31, 1955. The inspection report covering this inspec- 
tion reads, in part, as follows: 


“Load—Commodity—Condition: Thru load. Doorway stacks 
crosswise. Doorway inspection due to heavy top ice. 1 sack 
opened by others inspecting. 


“Cabbage: Round domestic type. Full pack. Small, few 
medium size. Good quality. Clean and bright. Firm. No 
decay noted. 


“6/2/55 1:50 P.M. Seal broke NKP A 598156. Seal applied 
RPIA 762309. Doorway partly unloaded. Doorway area and 
where visible stowed crosswise 3 wide 6 and 7 layers high. 
Good order. 


“Cabbage: 50 Ibs. net. Heads medium, some small size. Gen- 
erally well formed. Fairly well trimmed. Good, some fair 
quality. Fairly good to good green color, to slightly pale, 
approximately 12% of heads show outer 2 to 4 leaves pale 
to yellowing and some heads show worm injury on outer 
leaves. 


“Heads are firm to hard. Fresh and crisp. 5 to 10%, average 
7% show 1 to 3 leaves deep with Soft Rot Decay. 


“Doorway inspection.” 


5. Complainant sold the green cabbage in controversy for 
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gross proceeds of $426.40; expenses of resale totaled $580.80, 
resulting in a defict on the shipment of $154.40. On or about June 
15, 1955, complainant rendered the following account sales to 











Cc 
respondent: 7 
“ACCOUNT SALES i 
S. D. MONASH PRODUCE CO. CLEVELAND 15, OHIO JUNE 15, 1955 [ : 
Sold for Account of h 
Lot No, 127 James Pearl Ci 
Car No. FGE 56487 Water & Plum Streets st 
Date Arrived 5-80-55 Cincinnati 2, Ohio sl 
sl 
17 Bags Cabbage at 2.00 $ 34.00 D 

30 “3 at 1.85 55.50 
51 ” ” at 1.75 89.25 mr 
15 ” se at 1.65 24.75 e W 
9 ~ ” at 1.60 14.40 A 
64 = - at 1.50 96.00 m 

17 gi 7 at 1.25 21.25 

12 ” 7 at 1.00 12.00 
25 56 - at .75 18.75 pl 
10 - ? at <3 7.00 b 
23 ” ” at .50 11.50 ; 
8 ” ” i ons 4.00 | pe 
4 ? ‘i St. 3.00 F al 
14 7 ” G6 ata 5.00 se 
245 a, iA Cleanup 30.00 of 
539 GROSS $426.40 $426.40 - 
co 
08 27.23 pe 

xpress 

Freight 381.03 

Icing 46.23 
” 14.25 sf 
Demurrage 37.08 m 
Cartage 32.34 & 

Commission 42.64 

Net Proceeds 580.80 
DEFICIT $154.40” 


6. Although requested to do so, respondent has failed and 
refused to pay to complainant the deficit incurred, or any part 
thereof. 


7. The formal complaint was filed on October 26, 1955, which 
was within 9 months from the time the cause of action accrued. | 
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CONCLUSIONS 


Respondent’s first defense is that he was not the owner of the 
cabbage involved herein; that he acted only as an agent for the 
shipper, and, therefore, should not be held liable for the deficit 
incurred. Although respondent may have been acting as an agent 
for the shipper, Howard Dasher, of Valdosta, Georgia, in dispos- 
ing of the cabbage, the record shows that the shipment was being 
handled in respondent’s name. Also, it appears that as among 
complainant, respondent, and respondent’s agent, L. A. Bock- 
stahler & Co., respondent was understood to be the owner of the 
shipment. Therefore, if respondent was acting as agent for a 
shipper, then the shipper was an undisclosed principal. While 
purporting to act on his own account, respondent was in fact 
making a contract on account of his undisclosed principal, and 
was himself a party to the contract. Restatement, Agency, § 322. 
Accordingly, we hold that respondent’s first defense is without 
merit. 


Respondent also contends that the sales were not made by com- 
plainant quickly enough, and that respondent was led to believe 
by L. A. Bockstahler & Co. that the price would be $1.75 to $2.00 
per bag, which was about 25¢ under the market. Respondent 
alleges that 245 bags of cabbage were sold for $30, which repre- 
sents a net sale of 6¢ per bag at the car door, when the fair value 
of empty used cabbage bags was 10¢ each. For respondent to 
prevail, he must show by a preponderance of the evidence that 
complainant, who acted as his agent herein, was negligent in the 
performance of his duties. 


Complainant contends that he sold the cabbage to the best 
advantage possible. Exhibit 2, Sheet 3, attached to the report of 
investigation is a copy of a letter addressed by L. A. Bockstahler 
& Co. to respondent on June 16, 1955, reading, in part, as follows: 


“This was an ordinary car of cabbage and unfortunately 
arrived at a time when our market was completely demoral- 
ized and at a time when local cabbage began to come into this 
market. The cabbage was small to begin with and showed 
some yellow leaves on arrival. 


“We are not proud of this sale but this market declined very 
rapidly when Monash started to handle this car due to the 
Marietta cabbage coming in. Monash advised had he been 
able to get the car a day earlier when he first proposed 











1254 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 1250 


handling the car he could have put a good hole in the car at § 


the higher prices. As a result as you can see from the amount 
of ice & demurrage accumulated he was a long time in clean- 


ing up the car and was finally forced to clean up the last 


245 bags at $30.00.” 


Another factor which appears clearly from the record to have f 
had an adverse effect upon the sales made by complainant is that 
the Cleveland market prefers cabbage in crates to cabbage in [ 


sacks. 


The Market News Report for the Cleveland wholesale market 
on Wednesday, June 1, 1955, for cabbage in less than carlot | 
quantities shows the market as “SL.WKR” [slightly weaker] and | 
domestic round type, Georgia cabbage, medium, in 134 bushel 


crates sold for $2.25. A 134 bushel crate has inside dimensions 


of about 13 by 13 by 22% inches. As shown by “Containers in | 
Common Use for Fresh Fruits and Vegetables,” Farmers Bulletin 
2013, pages 30-31, of which we take official notice, a crate of such [| 


dimensions holds approximately 50 pounds of cabbage. There are 


no reported sales for Georgia cabbage for the immediately succeed- | 
ing marketing days, but the cabbage market generally for the | 
period Thursday, June 2, 1955 through Tuesday, June 7, 1955 was | 
reported as “SL.WKR.” “ABT.STDY.,” “SL.WKR.,” and “SL. | 


WKR.” During this period only two sales of cabbage in sacks 
were reported. On June 2, 1955, 50-pound sacks, small and 
medium, holdovers, ordinary condition, sold for $1.00; and on 
June 7, 1955, 50-pound sacks, SML, fair quality, sold for 75¢ to 
$1.00. There is a considerable spread between the $2.25 price 
reported for medium Georgia cabbage on June 1, 1955, and the 
prices for which complainant sold most of the cabbage involved 
in this case. However, when the condition of the cabbage involved 
and of the market are taken into consideration, complainant’s 
sales prices are not so low, and they did not cover so long a period 
of time as to indicate, in our opinion, lack of reasonable skill and 
diligence on the part of complainant in carrying out his duties. 
With reference to respondent’s statement that empty cabbage 
bags were worth 10¢ each, it is not clear from the record that the 
bags involved in this case would have been worth that price when 
consideration is given to the fact that they would have had to be 
emptied, and at least some of them cleaned or reconditioned 
because of the decayed contents. Upon all the evidence of record, 


we hold that respondent has failed to sustain the burden of prov- | 


ing the defense advanced by him. 
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It is our conclusion that respondent’s failure to pay complainant 
for the deficit involved herein is a violation of section 2 of the act, 
for which reparation in the amount of $154.40, plus interest 
should be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $154.40, plus interest 
thereon at the rate of 5 percent per annum from July 1, 1955, 
until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4864) 


CANADA PACKERS, INC. v. MCGOWAN’S COLD STORAGE. PACA 
Docket No. 6877. Decided November 9, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the amount due in 
connection with the purchase of frozen blueberries. The failure of 
respondent to answer the complaint constitutes an admission of the facts 
alleged in the complaint. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on June 21, 1956. Complainant 
seeks an award of reparation in the amount of $2,134.35, which 
is alleged to be due in connection with the sale to respondent of 
two lots of frozen Canadian blueberries in October 1955 and 
February 1956. 


A copy of the report of investigation made by the Department 
was served upon complaint on July 25, 1956. A copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent on August 30, 1956. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 


of the rules of practice, failure to file an answer would constitute f 


a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 


not filed an answer. The issuance of an order is, therefore, author- f 


ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Canada Packers, Inc., is a corporation whose [ 


address is 24 State Street, New York, New York. 


2. Respondent is an individual, James Edward McGowan, | 
doing business as McGowan’s Cold Storage, whose address is | 
Route #9-W, Marlboro, New York. At the time of the trans- | 
actions involved herein, respondent was licensed under the act. | 


3. In the course of foreign commerce, complainant sold to 
respondent two lots of frozen Canadian blueberries at $4 per tin, 
ex respondent’s warehouse, Marlboro, New York. The dates of 
the respective sales, the quantities involved and the applicable 
prices are as follows: 





October 24, 1955 500 tins $4 $2,000 
February 13, 1956 71 tins $4 284 
Total $2,284 


4. Respondent accepted the blueberries and gave complainant 
a check dated April 10, 1956, in the amount of $2,134.35. Pay- 
ment of this check was rejected by the bank for the reason of 
insufficient funds. This amount represented the purchase price 
of $2,284, less a credit of $149.65. 


5. There is due and owing by respondent to complainant the 
amount of $2,134.35. 


6. The formal complaint was filed on June 21, 1956, which | 


was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the 
amount due in connection with the sale of the two lots of frozen 
Canadian blueberries is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $2,134.35, 


with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,134.35, with interest at the 
rate of five percent per annum from May 1, 1956, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4865) 


C. S. WILLIAMS Co. v. D. F. (MutT) Moses. PACA Docket No. 
6869. Decided November 14, 1956. 


Failure to Pay—Default 


The complainant alleges that respondent has not paid the amount due in 
connection with a joint account venture. The failure of respondent to 
answer the complaint constitutes an admission of the facts alleged. 


Mr. Perry E. Williams, of Rocky Ford, Colorado, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on December 5, 1955. The 
formal complaint was filed on July 2, 1956. Complainant seeks 
an award of reparation in the amount of $2,058.80, allegedly due 
from respondent in settlement of a joint account venture involv- 
ing the purchase, harvesting, packing, and selling of Colorado 
tomatoes during August, September and October, 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on August 7, 1956. A 
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copy of the report of investigation and a copy of the formal com. 
plaint were served upon respondent on August 7, 1956. 


At the time of service of the formal complaint, respondent was f 


notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 


of the rules of practice, failure to file an answer would constitute f 


a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice respondent has 
not filed an answer. The issuance of an order is, therefore, author- 
ized without further proceeding. 


FINDINGS OF FACT 


1. Complainant, C. S. Williams Co., is a partnership composed ' 
of Harry G. Williams and Donald W. Williams, whose address is | 


Rocky Ford, Colorado. 


2. Respondent is an individual, D. Fuller Moses, doing busi- 


ness as D. F. (Mutt) Moses, whose address is Route 5, Jackson- 
ville, Texas. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. During the last week in August 1955, in contemplation of | 
shipments in interstate commerce, complainant and respondent | 


entered into a joint-account agreement for the purpose of buying, 
harvesting, packing, and selling tomatoes produced in and around 
Otero County, Colorado. Under the agreement, complainant was 
to furnish a depot for receiving, packing, and shipping the 
tomatoes purchased under the joint venture, and in addition it 
was to furnish funds as needed for carrying out the purposes 
of the joint venture. Respondent was to devote his entire time 
to the enterprise, assisting with purchasing and supervising the 
packing, selling, and distribution of the tomatoes purchased. 
From the proceeds derived from the sale of the tomatoes, there 
was to be deducted the cost of the tomatoes and the necessary 
costs of harvesting, packing, and selling the tomatoes but not 
including any personal expenses for respondent and his family. 
Any profit or loss was to be shared equally by complainant and 
respondent. 


4. In accordance with the foregoing agreement, during the 
months of August, September and October, 1955, complainant 


furnished the facilities and respondent purchased, harvested, | 


packed, shipped and sold tomatoes. The total gross proceeds 
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realized from the sale of the tomatoes was $14,028.73. Respondent 
incurred costs and expenses in the amount of $14,976.33, resulting 
in a deficit of $947.60, one-half of which, or $473.80 is chargeable 
to each of the two joint partners. 


5. During the period August 30, 1955, through October 30, 
1955, complainant advanced $2,557.60 to respondent, no part of 
which has been repaid by respondent to complainant. 


6. The informal complaint was filed on December 5, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 


practice (7 CFR 47.8(c) ). 


Complainant seeks an award of reparation in the formal com- 
plaint in the amount of $2,058.80, or such amount of damages as 
it may be entitled to receive under the facts established. The 
complaint alleges that under the joint account venture respondent 
was to sell the tomatoes and deduct necessary expenses, but not 
including any personal expenses for respondent and his family. 
Complainant filed as Exhibit No. 3 to its complaint an accounting, 
which listed total expenses of $15,026.33—including an item of 
$50 for miscellaneous personal expenses. In view of the terms of 
the joint account venture this $50 personal expense item cannot 
be allowed. The correct amount of the total expenses is $14,976.33. 
The correct deficit is $947.60, one-half of which, or $473.80, is 
chargeable to each of the two joint account partners. This 
amount subtracted from the $2,557.60 advanced by complainant 
leaves a corrected balance of $2,083.80 due and owing by respond- 
ent to complainant. 


The failure of respondent to pay to complainant $2,083.80 is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,083.80, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,083.80, plus interest at the 
rate of 5 percent per annum from December 1, 1955, until paid. 
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The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4866) 


LEROY DYAL, JR. v. ROSE PRoDUCE. PACA Docket No. 6884, 
Decided November 20, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the amount due in 
connection with the purchase of a truckload of potatoes. The failure of [ 
respondent to answer the complaint constitutes an admission of the | 


facts alleged. 
Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- | 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et | 
seq.). An informal complaint was filed on May 9, 1956. The | 


formal complaint was filed on August 13, 1956. Complainant 
seeks an award of reparation in the amount of $535, which is 
alleged to be the balance due in connection with a truckload of 


potatoes sold and delivered by complainant to respondent in [| 


February 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant on August 29, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on September 4, 1956. 


At the time of service of the formal complaint, respondent was [| 


notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 


filed an answer. The issuance of an order is, therefore, authorized | 


without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, LeRoy Dyal, Jr., whose 
address is Plainsboro Road, Cranbury, New Jersey. 


2. Respondent is an individual, Otis Young Rose, doing busi- 
ness aS Rose Produce, whose address is 530 Hames Street, 
Orlando, Florida. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about February 11, 1956, in the course of interstate 
commerce, complainant sold to respondent 600 50-pound bags of 


| U.S. No. 1, Size A, potatoes at $1.20 per bag, delivered Orlando, 
_ Florida, or for a total of $720. 


ire of [ 
f the | 


4, Complainant shipped potatoes meeting the specifications of 
the foregoing contract by truck from loading points in the State 
of New Jersey, to respondent at Orlando, Florida. Respondent 
accepted the potatoes at Orlando, Florida, but later complained 
as to the quality of the potatoes. On April 6, 1956, complainant 
reduced the purchase price ten cents per hundred pounds. 


5. The adjusted purchase price of the truckload of potatoes is 
$690. Of this amount respondent paid $100 to complainant. In 
addition, respondent paid the trucker $55 on the freight charges. 
Deducting these payments leaves a balance of $535 due and owing 
by respondent to complainant. 


6. The formal complaint was filed on August 13, 1956, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 


' the facts alleged in the complaint, as provided in the rules of 


practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the 
amount due in connection with the sale of the truckload of 
potatoes is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $535, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $535, with interest thereon at 
the rate of 5 percent per annum from May 1, 1956, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4867) 


AL KAISER & BROS. v. IRVING J. OKUN. PACA Docket No. 6826. 
Decided November 20, 1956. 


Death of Respondent—Dismissal 


Complaint dismissed because of death of respondent. 





Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. David Siskind, | 


of New York, New York, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Dismissal by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). | 
In a formal complaint filed on March 26, 1956, complainant seeks | 


to recover from respondent the sum of $439.88, being the unpaid 
balance of the purchase price of a carload of tomatoes sold and 
delivered by complainant to respondent. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorneys on May 28, 1956. On the following 
day, a copy of the formal complaint and a copy of the report of 
investigation were served upon respondent. 


On July 5, 1956, respondent filed an answer, denying liability 
and including a set-off for the amount sought to be recovered by 
complainant due to an alleged breach of warranty on the part of 
the complainant. 

Before the submission of evidence, the Department was notified 


by respondent’s attorney, David Siskind, that respondent died on 
July 12, 1956. Where a respondent dies prior to the issuance of 
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a final decision and order, the cause of action abates, and the | 
complaint should be dismissed. Anonymous Decision, 7 A.D. 14; | 


Anonymous Decision, 18 A.D. 197. Accordingly, the complaint in 
this case is hereby dismissed. 
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(No. 4868) 


MaGcio Bros. Los ANGELES, INC. v. J. B. RUTH SALES CORP. 
PACA Docket No. 6654. Decided November 20, 1956. 


Jurisdiction of Secretary—Limitation Period—Dismissal 


The Secretary has no jurisdiction over this matter since the complaint was 
not filed within the 9-month limitation period. However, it is pointed 
out that the record contains no evidence in support of complainant’s 
contentions. 

Complainant and respondent, pro se. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on July 14, 1955, and 
the formal complaint on August 3, 1955. It is alleged that on or 
about June 30, 1954, complainant contracted to sell 8,000 cans of 
frozen strawberries through respondent as broker; that respond- 
ent failed to notify the buyer, as instructed by complainant, that 
there would be a shortage of about 450 cans; and that by reason 
of such failure on respondent’s part, complainant sustained 
damages of $550.80. Complainant requests an award of repara- 
tion in that amount. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 25, 1955. On the 
same date, a copy of the complaint and a copy of the report of 
investigation were served upon respondent. 


Respondent filed an answer on December 12, 1955, denying any 
liability to complainant. Respondent admits being advised by 
complainant of a possible shortage, and alleges that it notified 
the associate broker thereof and also advised complainant to pack 
or purchase enough strawberries to make full delivery. Respond- 
ent further alleges that complainant’s failure to make full delivery 
resulted solely from the fact that complainant sold 6,600 cans of 
strawberries to other buyers at a higher price. 


Although the amount claimed in the complaint exceeded $500, 
neither party requested an oral hearing. Accordingly, the short- 
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ened method of procedure was followed as provided by section} 
47.20 of the rules of practice. Complainant did not file an open. 
ing statement or request that its complaint and attached exhibits} 
be considered as its opening statement. Respondent likewise failed F 
to file an answering statement or request that its answer be con-f 
sidered as its answering statement. . 


FINDINGS OF FACT 


1. Complainant, Maggio Bros. Los Angeles, Inc., is a corpora- | 
tion whose address is 2801 East Pico Boulevard, Los Angeles,) 
California. . 


en 


2. Respondent, J. B. Ruth Sales Corp., is a corporation whose} 
address is 114 South Central Avenue, Los Angeles, California. At : 
the time of the transaction involved herein, respondent was} 
licensed under the act. 


3. On or about June 30, 1954, in the course of interstate com- 
merce, complainant contracted to sell to Palmer Fruit Products 
Company, 3030 Northern Boulevard, Long Island, New York, | 
8,000 30-pound cans of 4 x 1 frozen whole strawberries, 1954 | 
pack, U. S. Grade B, 5% to 11% inches, at 20 cents per pound, | 
f.o.b. San Jose, California. The contract specified shipment of | 
2,000 cans during each of the four months August through | 
November 1954, and the forwarding to the buyer of a draft for | 
each shipment. The contract was negotiated by respondent and | 
Beideman Food Sales, 39 Cortlandt Street, New York City, New 
York. 


4. On or about August 3, 1954, 2,000 cans of strawberries | 
were transferred to the buyer in storage and the buyer paid com- 
plainant’s draft for the purchase price. On or about August 18, 
1954, the contract of June 30, 1954, was modified to provide that 
complainant may forward at once a draft for the purchase price | 
of the second lot of 2,000 cans, together with the Federal inspec- 
tion certificate and warehouse receipt, and that a draft for the | 
purchase price of the third lot of 2,000 cans may be forwarded | 
after September 15, 1954, accompanied by the Federal inspection 
certificate and warehouse receipt. The second and third lots were | 
transferred to the buyer in storage and the drafts were paid in | 
full. 


5. On or about September 28, 1954, complainant advised 
respondent by telephone that the fourth lot for delivery in Novem- 
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ber would be approximately 450 cans short. On or about the same 
date, respondent notified Beideman Food Sales by letter of the 
expected shortage and requested the buyer’s reaction. No reply 
to this letter was received by respondent. 


6. The fourth lot transferred to the buyer in November 1954 
consisted of 1,541 cans. The buyer paid for the 1,541 cans. On 
or about January 14, 1955, complainant paid the buyer damages 
of 4 cents per pound for the shortage of 459 cans, or a total of 
$550.80. The damages represented the difference between the 
contract price of 20 cents per pound and the prevailing market 
price in November 1954 of 24 cents per pound. 


7. The informal complaint was filed on July 14, 1955, which 
was not within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The evidence in this proceeding consists of the verified com- 
plaint, the verified answer, the report of investigation, and various 
documents attached thereto. It appears that on or about June 
30, 1954, complainant contracted to sell to Palmer Fruit Products 
Company 8,000 30-pound cans of frozen whole strawberries on 
the terms set forth in Finding of Fact No. 3. Complainant alleges 
that respondent acted as agent for complainant and the buyer in 
negotiating the contract. Respondent prepared a sales memoran- 
dum and forwarded copies to complainant and the buyer. The 
copy submitted by respondent contains the words “Thru: Beide- 
man Food Sales” following the buyer’s name, which would seem 
to indicate that this firm either represented the buyer only in the 
transaction or was an associate broker. 


The evidence establishes that on August 6, 1954, following 
delivery of the first 2,000 cans of strawberries, respondent sent 
Beideman Food Sales the following telegram: 


“MAGGIO SERVED ME NOTICE TODAY THAT SINCE 
HE HAD NO INSTRUCTIONS FROM US ON BALANCE 
OF ORDER OF 3 CARS HE WAS GOING TO OFFER 
THEM FOR SALE ON MONDAY ADVISE IF CAN 
TRANSFER TO PALMER IN STORAGE AND DRAFT 
ON WAREHOUSE RECEIPT SAME AS AUGUST CAR 
WIRE OR PHONE.” 
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On August 18, 1954, the buyer sent direct to complainant the 
following letter dated August 18, 1954: 


“This will confirm our telephone converation of this morning | 
to the following effect: To assist you in your request for} 
our help, we are willing to modify our contract for four cars | 
of strawberries held by us pursuant to Confirmation No. | 
5067 to the following extent and only to such extent, namely, | 
you may immediately present to us a draft for the second | 
car instead of during the month of September as called for | 
by the contract and we will pay said draft immediately upon | 
presentation. You may present the draft for the third car | 
anytime after September 15, 1954 and we shall pay that draft | 
upon presentation. Both of these drafts, of course, are to be 

accompanied by the U. S. Department of Agriculture certifi- | 
cates and warehouse receipts called for by the contract. : 


“In all other respects the contract of June 30, 1954 is to | 
remain in full force and effect and by the terms thereof we 

are to be drafted for the fourth car during the month of | 
November, 1954. All storage charges on all cars in question | 
are to be paid as though the cars were delivered on the dates | 
mentioned in the contract instead of on the earlier dates | 
provided by this modification. 


“We want it to be clearly understood that the modification | 
of the contract herein outlined is in no way to be construed | 
as a waiver of any of the other terms of the said contract.” | 


The controversy in this proceeding concerns only the fourth 
and last lot of 2,000 cans of strawberries which, under the con- 
tract as amended, was to be transferred in storage to the buyer 
during November 1954. Complainant alleges that on or about | 
September 28, 1954, it informed respondent that the last shipment 
would be about 450 cans short and respondent assured com- | 
plainant not to worry. Continuing, complainant alleges: 


“The complainant instructed the respondent by telephone to 
contact Palmer Fruit Products Co. immediately about the 
shortage so that the balance of the order could be purchased | 
to complete the order in full. Or, for the respondent to con- | 
firm if Palmer Fruit Products Co. would accept the order 
with 459 cans short.” 


Complainant further alleges that respondent failed to notify 
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the buyer of the shortage until November 1954; that between 
September 28 and October 5, 1954, complainant could have pur- 
chased 500 30-pound cans of strawberries at $6 per can to fill 
the contract with the buyer; and that by reason of respondent’s 
negligence or misleading statements, complainant sustained dam- 
ages represented by the difference between the sale price of $6 
per can and the prevailing price of $7.20 per can in November 
1954, or a total of $550.80 for the shortage of 459 cans. 


Respondent alleges that on or about September 28, 1954, com- 
plainant advised respondent that it might be about 459 cans 
short on the last lot and that respondent told complainant to pack 
or purchase additional strawberries so that full delivery could be 
made to the buyer. Respondent alleges, however, that in a routine 
manner he did write the following letter to Beideman Food Sales 
on September 28, 1954: 


“Re Palmer contract on whole strawberries. Maggio Bros. 
advise that they will be approximately 459 cans short. I 
don’t know how they are going to take this shortage, let me 
know their reaction, I am going to the San Francisco Frozen 
Foods Convention for a few days.” 


The first question for determination is whether the Secretary 
has jurisdiction over the complainant’s claim. Section 499f(a) of 
the act provides that a complaint may be filed within 9 months 
after the cause of action accrues. The basis of complainant’s 
claim is that respondent failed to follow complainant’s instruc- 
tions on September 28, 1954, to notify the buyer immediately that 
the last delivery would be 450 cans short. The alleged cause of 
action accrued not later than October 5, 1954, since complainant 
computes its damages on the prices prevailing between September 
28 and October 5, 1954. The informal complaint was filed on July 
14, 1955, or more than 9 months later. It is concluded that the 
informal complaint was not filed within 9 months after the 
alleged cause of action accrued and, therefore, the Secretary does 
not have jurisdiction over such cause of action. 


While the complaint must be dismissed for lack of jurisdiction, 
it should be pointed out that there are several other reasons why 
complainant cannot prevail in this proceeding. First, there is no 
evidence to support complainant’s statement that it instructed 
respondent to notify the buyer immediately of the shortage and 
to confirm if the buyer agreed to such shortage. While respondent 
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admits being advised of the shortage, it denies, in effect, receiving 
the alleged instructions. Second, even if we assume that such 
instructions were given, the evidence indicates that respondent 
complied therewith. To show that the claimed notice was not 
given by respondent, complainant relies upon a letter dated 
November 18, 1954, sent by Beideman Food Sales to the Depart- 
ment. This letter states that to the best of their knowledge the 
first notice of the shortage was received from respondent on 
November 2, 1954. This unsworn statement, however, is not 
entitled to as much weight as respondent’s statement under oath 
that it did notify Beideman Food Sales of the shortage by letter 
dated September 28, 1954. Sending the notice to Beideman Food 
Sales was in keeping with the established procedure for communi- 
cation between respondent and the buyer. Third, complainant 
should have purchased the additional strawberries when respond- 
ent did not advise within a reasonable time that the buyer was 
willing to take the lesser amount. The buyer had already made 
it clear to complainant in previous communications, including the 
letter of August 18, 1954, that it would insist on strict perform- 
ance of the amended contract. 


For the foregoing reasons, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 4869) 


THE GARIN COMPANY v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6780. Decided November 27, 1956. 


Admissibility of Pleadings and Exhibits Offered as Evidence— 
Official Notice—F.o.b. Sale—Abnormal Deterioration 


Pleadings and exhibits of a party not present at the hearing may not be 
admitted as evidence over the objection of the opposing party. However, 
official notice may be taken of exhibits which are copies of Federal 
inspection certificates. On the basis of the evidence before us, it is con- 
cluded (1) that the sales were f.o.b. shipping point, (2) that respondent 
offered no evidence concerning transportation service or conditions, 
(3) that respondent’s evidence was insufficient to prove abnormal deterio- 
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ration of the produce, and (4) that respondent is liable for the purchase 
price. 

Mr. T. C. Curry, of DeBary, Florida, for complainant. Mr. Joseph S. Ayoub, 
of Boston, Massachusetts, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed March 29, 1956, complainant seeks 
to recover $2,206, the purchase price of two carloads of lettuce 
allegedly sold to respondent in November 1955. A copy of the 
formal complaint and a copy of the Department’s report of inves- 
tigation were served by registered mail upon respondent on April 
12, 1956. A copy of the report of investigation was served by 
registered mail upon complainant’s representative on April 9, 
1956. 


Respondent’s answer to the complain was filed on May 2, 1956, 
and contained a request for oral hearing. Respondent alleges that 
the lettuce contained excessive decay upon arrival at destination 
in Boston, Massachusetts, and was not in suitable marketable 
condition as required by the contract between the parties. 


Oral hearing was held at Boston, Massachusetts, on August 24, 
1956. Complainant did not appear nor was it represented at the 
hearing. Two witnesses testified for respondent, who was repre- 
sented by counsel. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant is a corporation, The Garin Company, whose 
address is P. O. Box 1731, Salinas, California. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 359 Harrison 
Avenue, Boston 18, Massachusetts. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. On or about November 26, 1955, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
carload of lettuce, PFE 64441, containing 640 cartons, Garin-Tee 
brand, 114-dozen size, at $1.75 per carton, f.o.b. Mesa, Arizona, 
plus 15¢ vacuum cooling, for a total invoice price of $1,216. 
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4. On or about November 29, 1955, in the course of inter- 
state commerce and by oral contract, complainant sold to respond- 
ent a carload of lettuce, PFE 55740, containing 600 cartons, 
Garin-Tee brand, 2-dozen size, at $1.50 per carton, f.o.b. Tolleson, 
Arizon, plus 15¢ vacuum cooling, for a total invoice price of 
$990. 


5. The lettuce in car PFE 64441 was federally inspected at 
Mesa, Arizona, on November 26, 1955, and was certified as Garin- 
Tee brand, grading U.S. No. 1, with no decay. The lettuce in car 


PFE 55740 was federally inspected at Tolleson, Arizona, on E 


November 29, 1955, and was certified as Garin-Tee brand, grading 
U.S. No. 1, with no decay. 


6. On November 26 and 29, 1955, respectively, complainant 
shipped from Mesa and Tolleson, Arizona, to respondent at Bos- 


ton, Massachusetts, 640 cartons of lettuce in car PFE 64441 and | 


600 cartons of lettuce in car PFE 55740. 


7. The lettuce in car PFE 64441 was examined at Boston, 
Massachusetts, on December 5 and 13, 1955, by the National 
Perishable Inspection Service, Inc. The first inspection revealed 
30 to 48, average 34% soft and spongy, and 25 to 36, average 
approximately 30% fairly firm, containing an average of 2% 
decay. The composite inspection report for both days showed 18 
to 42, average 30% soft and spongy heads; 18 to 36, average 28% 
fairly firm, balance firm to hard. The condition of the lettuce was 
described as ranging from 0 to 12, average between 4 and 5% 
slimy decay in early to moderate stages. 


8. The lettuce in car PFE 55740 was inspected at Boston, 
Massachusetts, on December 7 and 8, 1955, by the National 
Perishable Inspection Service, Inc. The first inspection of the 
lettuce showed a range of 0 to 12, average between 6 to 7% 
decay. The composite inspection report for both days described 
the condition of the commodity as ranging from 0 to 12, average 
4% slimy decay in early to moderate stages of development. 


9. Both shipments in controversy were accepted by respond- 
ent. The total purchase price of the two shipments is $2,206, no 
part of which has been paid by respondent to complainant. 


10. The formal complaint was filed March 29, 1956, which was 
within 9 months after the causes of action accrued. 
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CONCLUSIONS 


At the hearing, and in accordance with the request of com- 
plainant’s representative, the Presiding Officer offered in evidence 
on behalf of complainant the formal complaint and the eight 
exhibits attached thereto. Counsel for respondent objected to 
these documents being admitted in evidence on the ground that 
respondent had been given no opportunity for cross-examination. 
The Presiding Officer sustained the objection of respondent’s 
counsel. In our view, the Presiding Officer’s ruling was correct. 


It is a general rule of the law of evidence that a pleading, such 
as a formal complaint, is not evidence and may not be admitted 
as such over objection of the opposing party. Bennett-Mount 
Company v. J. E. Nelson & Sons, 13 A.D. 187. In this case, the 
formal complaint is in the form of an affidavit executed by com- 
plainant’s vice president. Even so, as provided by the rules of 
practice (7 CFR 47.15(f) (4)), it is not admissible as evidence 
over respondent’s objection. 


Complainant’s Exhibits Nos. 1 and 2 are copies of official 
inspection certificates, of which we take official notice. See Anon- 
ymous, 18 A.D. 1010. These certificates evidence Federal inspec- 
tions made of the shipments at shipping point and show that 
each shipment graded U. S. No. 1, with no decay. The remaining 
exhibits attached to the complaint, which appear to be copies and 
not original documents, also were properly excluded upon objec- 
tion by respondent’s counsel. In Anonymous, 12 A.D. 13858, we 
held that: 


“Under the rules of practice .. . a specific condition precedent 
to the admissibility of exhibits in evidence is that they be 
identified by the proponent. If a presiding officer offers 
exhibits at the request of a party who is not present at the 
hearing, and the opposing party objects to the receipt of the 
exhibits in evidence, as was done in this case, the presiding 
officer is obviously in no position to lay any foundation for 
admitting the exhibits. Where a party does not expect to 
appear at the hearing and wishes exhibits attached to the 
pleadings introduced in evidence, the proper procedure is to 
submit them by way of deposition. In that way the proper 
ground-work can be laid, the exhibit identified, they can 
then be offered in evidence, and their significance can be 
explained.” See also Anonymous, 13 A.D. 1010. 
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It is clear from the pleadings and the evidence before us that 
the parties entered into the contracts as alleged by complainant 
and that respondent accepted the shipments. Having accepted the 
lettuce, respondent is liable for the purchase price thereof, less 
any damages he can prove were sustained as a result of breach 
of contract on the part of complainant. 


Respondent offered the testimony of two witnesses in support 
of his position that upon arrival at Boston the two carloads of 
lettuce were not in a suitable marketable condition. The sales 
here were on an f.o.b. basis and in such transactions, as provided 
by the regulations (7 CFR 46.24(i) and (j)), there is an implied 
warranty on the part of the shipper that the produce is in suitable 
shipping condition; that is, that at the time of billing, it is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract 
of sale. 


Respondent offered no proof to show that the shipments moved 
under normal transportation service and conditions. But even if 
it be assumed that the transportation service and conditions were 
normal, we still would be unable to conclude that the percentage 
of decay and soft and spongy heads found at destination was so 
far in excess of permitted tolerances as to constitute proof of 
abnormal deterioration. In one car decay averaged 4%, in the 
other between 4 and 5%, the decay in both cars being described 
as in the early to moderate stages of development. Although not 
controlling, it is interesting to compare with these percentages of 
decay the averages found in all carload inspections of lettuce 
arriving at New York City in the course of a seven-year study 
made by the Department which was published in August 1948, 
in Circular No. 773. Table 28 appearing in that circular shows 
a total average of decay per carlot inspected of 11.5% for all 
decays, 7.7% for tipburn, and 3.8% for bacterial soft rot. The 
burden is upon one who asserts a breach of warranty of suitable 
shipping condition to prove that the percentage of decay found 
at destination is abnormal. S. A. Garrard Company v. C. Basil 
Company, 15 A.D. 246. In our opinion, respondent’s evidence is 
insufficient to show that the percentages of decay found at desti- 
nation were abnormal compared to other shipments of the same 
commodity, over the same route, and under the same conditions. 
See Schoenburg v. McDow & Co., 14 A.D. 380. Further, even if 
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the contract were breached by complainant by reason of abnormal 
deterioration, which we do not find, we would still have no basis 
for awarding damages to respondent. The proper measure of 
damages for breach of warranty of suitable shipping condition 
is the difference between the value of the produce as actually 
received and the value the produce would have had if it had met 
contract requirements. Respondent has not offered proof to 
establish either of these values. 


It is concluded that respondent’s failure to pay promptly to 
complainant the total purchase price for the two carloads of let- 
tuce is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $2,206, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,206, with inter- 
est thereon at the rate of 5 percent per annum from January 1, 
1956, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4870) 
JEROME KANTRO Co. v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6859. Decided November 27, 1956. 


Motion to Reopen After Default 


The reasons or explanations advanced by respondent are found to be without 
merit, and the motion is denied. 


Mr. T. C. Curry, of DeBary, Florida, for complainant. Mr. Joseph S. Ayoub, 
of Boston, Massachusetts, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF MOTION TO REOPEN AFTER DEFAULT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
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order was issued on September 19, 1956 (15 A.D. 1085), award- 
ing complainant reparation in the amount of $6,142.50. A copy 
of the order was served upon respondent by registered mail on 
September 26, 1956. On October 11, 1956, respondent filed a 
motion in the form of a letter addressed to the Regulatory 
Branch, Fruit and Vegetable Division, to vacate the order of 
September 19, 1956, to vacate the default of respondent, and to 
permit respondent to appear and file an answer to the complaint 
and have an oral hearing on the merits of the case, which we 
treat as a motion to reopen after default, pursuant to section 


47.25(e) of the rules of practice. A stay order was issued on ; 


October 19, 1956, staying the order of September 19, 1956, in 


order to allow time for consideration of respondent’s motion and | 


permit a ruling thereon. A copy of the stay order was forwarded 
to complainant’s representative on October 19, 1956, and on Octo- 
ber 29, 1956, complainant’s representative filed a protest in the 
form of a letter addressed to the Regulatory Branch, Fruit and 
Vegetable Division, objecting “strenuously to the favorable con- 
sideration of respondent’s motion.” 


Cae 


ana 


Phe Set 


Respondent sets forth, in four separate paragraphs, his reasons | 
why the motion should be granted. In the first paragraph respond- | 


ent states that the basic contentions of the complaint are not 
consistent with the findings of the Judicial Officer in the order 


oe 


of September 19, 1956. There appears to be no basis for respond- | 
ent’s contention in this regard. In the second paragraph respond- | 


ent states that he was compelled to dump the 7 carloads of lettuce 
because of deteriorated condition at the time respondent under- 
took to sell the lettuce. On its face, this statement fails to indicate 
that respondent has a plausible defense to complainant’s action. 
Respondent’s “reason” No. 4 appears to be that the amount of 
$6,142.50 awarded complainant is a greater sum of money than 
respondent should be compelled to pay. Nothing in the motion 
or the record convinces us that such is the case. 


In paragraph 3 of the motion, respondent claims the complaint 
which was served on him “was inadvertently misplaced with other 
papers involved in previous actions,” and for this reason respond- 
ent was unable to prepare “necessary answers and affidavits 
thereto.” This contention is not borne out by the record. The 
record shows that the complaint was served upon respondent on 
July 16, 1956. Ten days later respondent wired the Department 
as follows: “DUE TO INABILITY COMPLETE CASE ALL 
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FACTS RESPECTFULLY REQUEST 15 DAY EXTENSION 
PLEASE WIRE THANKS.” On July 27, 1956, the Department 
replied to respondent’s wire as follows: “UNABLE GRANT EX- 
TENSION REQUESTED. HOWEVER WILL GRANT EXTEN- 
SION TO AUGUST 10 FOR FILING ANSWER TO COM- 
PLAINT JEROME KANTRO CO.” No mention was made in 
respondent’s wire of the complaint having been misplaced, but it 
appears rather that respondent merely wanted about 35 days in 
which to prepare his answer. Respondent was granted 25 days to 
file an answer and there is no convincing evidence that additional 
time was necessary. 


For the reasons stated, we find respondent’s motion to vacate 
the order of September 19, 1956, and allow him to file an answer 
to be without merit. Accordingly, the motion is denied. 


The order of September 19, 1956, shall become effective 30 days 
from the date of this order. This order shall be published and 
copies shall be served upon the parties. 


(No. 4871) 


In re Louis A. GERSTEIN. PACA Docket No. 6710. Decided 
November 29, 1956. 


Repeated and Flagrant Violations— 
Revocation of License 


Respondent failed to pay the amount due in connection with numerous trans- 
actions involving perishable agricultural commodities shipped in inter- 
state commerce. Because of his repeated and flagrant violations of the 
act, respondent’s license is revoked. 


Mr. Champe T. Broaddus, for complainant. Arvey, Hodes & Mantynband, 
of Chicago, Illinois, for respondent. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on February 29, 1956, by the Chief, 
Regulatory Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
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is alleged in the complaint that respondent has repeatedly and 
flagrantly violated section 2 of the act (7 U.S.C. 499b) by failing 
to pay promptly for perishable agricultural commodities pur- 
chased and handled on joint account in interstate commerce and 
by failing to pay brokerage charges incurred in connection with 
the purchase of perishable agricultural commodities in interstate 
commerce. The respondent filed an answer on April 16, 1956, in 


which he, in effect, admitted the facts alleged in the complaint 7 
but denied that such facts warranted the revocation of his license. ; 


Oral hearing was not requested. Evidence was submitted in : 
accordance with the shortened method of procedure pursuant to [ 


section 47.38 of the rules of practice (7 CFR 47.38). As provided F 


by such procedure, complainant filed an opening statement. Both — 


parties filed briefs. Complainant was represented by Champe T. 
Broaddus, Attorney, Office of the General Counsel, United States 
Department of Agriculture. Respondent was represented initially | 
by Dwight McKay, Attorney at Law, Chicago, Illinois, and was 
later represented by Walter N. Kaufman, Attorney at Law, 
Chicago, Illinois. On October 17, 1956, Jack W. Bain, Hearing | 
Examiner, Officer of Hearing Examiners, United States Depart- 
ment of Agriculture, issued a report containing proposed findings 
of fact and conclusions and recommending that respondent’s | 


eer 
a ee 


oR 


license be revoked. Respondent did not file exceptions to the © 


examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Louis A. Gerstein, is an individual whose 
address is 216 South Water Market, Chicago, Illinois. Pursuant 
to the licensing provisions of the act, license No. 122223 was 
issued to respondent on July 7, 1949. This license was renewed 
on each anniversay date thereafter and is presently in effect. 


2. During 1952 and 1953, respondent received 72 shipments 


of perishable agricultural commodities in interstate commerce 
from United Fruit and Produce Company, St. Louis, Missouri, on 
joint account, but has failed and refused to pay the balance of 
$73,183.41 due thereon to the joint adventurer. 


3. During the period November 1953 through September 1954, 
respondent, in the course of interstate commerce, purchased and 
accepted a total of 32 lots of perishable agricultural commodities 
from eleven shippers and failed and refused to pay the total 
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balance of $33,258.02 due thereon; and failed to pay agreed 
brokerage in the amount of $230 in connection with six cars of 
perishable agricultural commodities purchased for his account. 


4, On August 2, 1955, petitioner filed a voluntary petition in 
bankruptcy in the United States District Court for the Northern 
District of Illinois. On October 4, 1955, the referee in bankruptcy 
entered a stay order restraining creditors from prosecuting their 
claims and the Department from entering any reparation order 
against the bankrupt. 


5. On December 14, 1934, respondent’s license under the act 
was revoked due to respondent’s repeated and flagrant violations 
of the act. 


6. By letter dated January 13, 1956, the violations of the act 
alleged in the complaint and found above in Findings of Fact 2 
and 3 were called to respondent’s attention to afford him an 
opportunity to demonstrate or achieve compliance with the act. 


CONCLUSIONS 


Respondent’s failure to pay for perishable agricultural com- 
modities purchased and handled on joint account in interstate 
commerce and for brokerage fees incurred in connection there- 
with, as set forth in Findings of Fact 2 and 3, constitutes repeated 
and flagrant violations of section 2 of the act (7 U.S.C. 499b). 
In addition, respondent has failed in the past to comply with the 
requirements of the act. Respondent’s license should be revoked 
pursuant to the provisions of section 8 of the act (7 U.S.C. 499h). 
See e.g., In re Raymond Klein, d/b/a Klein’s Celery, decided Octo- 
ber 16, 1956; In re Nate Rosenthal, 15 A.D. 441 (1956); In re 
Southern Transportation Company, 12 A.D. 743 (1953). Nor does 
respondent’s discharge in bankruptcy alter this conclusion. In re 
John Cunningham McDow, 14 A.D. 580 (1955); In re James L. 
(Lonnie) Cecil, 7 A.D. 1105 (1948), and cases cited therein. 


ORDER 


Effective on the 20th day after this date, any license held by 
respondent under the act is revoked. 


The facts as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4872) 


M. H. & W. PRODUCE COMPANY v. BALTIMORE COMMISSION CoM- 
PANY, INC. PACA Docket No. 6682. Decided November 30, 


1956. 


Failure to Pay—Defense—Damages 


This case concerns two shipments of potatoes. In connection with the first & 
shipment, respondent contends that the potatoes were shipped without § 
ice and that complainant agreed to grant an allowance. In the absence § 
of proof as to the actual damages sustained, respondent is awarded $1) 
as nominal damages for complainant’s breach of the contract. The) 
evidence does not support respondent’s claim that the second shipment F 


was a consignment and not a sale transaction. 


Complainant, pro se. Buckmaster, White, Mindel & Clarke, of Baltimore, 3 
Maryland, for respondent. Miss Lenore H. Langford, Presiding Officer. k 


Decision by Thomas J. Flavin, Judicial Officer E 


ore 


PRELIMINARY STATEMENT 


cor 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In two separate formal complaints filed on August 26, 1955, com- 
plainant alleges that it sold to respondent two shipments of 
potatoes in April 1955; that respondent accepted the potatoes in| 
compliance with the contracts; and that respondent has failed 
to pay the full agreed purchase prices for the potatoes. Com- 
plainant alleges that there is due on one shipment the sum of 
$92.40, and on the other shipment $146.53, for which amounts 
reparation is sought. 


Copies of the formal complaints and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on September 16, 1955. On the same date, 
a copy of the report of investigation was served upon complainant. 
Respondent’s answers to the complaints were filed on December 8, 
1955. Respondent admitted the purchase of a truckload of potatoes 
from complainant on April 19, 1955, at a price of $3.20 per bag, 
delivered, but alleges that an allowance of 20 cents per bag was 
granted by complainant during a telephone conversation regard- 
ing condition of the potatoes upon arrival. Respondent denies that 
it purchased a truckload of potatoes from complainant on April 
30, 1955, but alleges that it was a consignment transaction, that 
this shipment was handled for complainant’s account, and that 
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the potatoes were disposed of and remittance made to com- 
plainant, together with an account sales. In substance respondent 
denies liability to complainant in any amount. 


The amounts claimed in this proceeding are under $500 and the 
issues were submitted under the shortened method of procedure 
provided for in the rules of practice. Pursuant to this procedure, 
complainant filed opening statements of fact on January 31, 1956. 
On February 28, 1956, respondent’s attorneys requested that the 
answers to the complaints and attached exhibits be considered as 
respondent’s answering statements. No further statement was 
filed by the complainant. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Isadore Meltzer, 
Ansley Hall, Sr., and Violet M. Wigton, doing business as M. H. 
& W. Produce Company, whose address is P. O. Box I, Hastings, 
Florida. 


2. Respondent, Baltimore Commission Company, Inc., is a cor- 
poration whose address is 19 West Camden Street, Baltimore, 
Maryland. At the time of these transactions, respondent was not 
licensed, but was subject to license under the act. 


3. On or about April 19, 1955, in the course of interstate com- 
merce, complainant by oral contract sold to respondent a truck- 
load of Segabo potatoes, consisting of 500 50-lb. bags, U. S. No. 
1, Size A, at $3.20 per bag, delivered, Baltimore, Maryland, or a 
total price of $1,600. 


4. The potatoes were shipped on April 19, 1955, from loading 
point in the State of Florida to respondent at Baltimore, Mary- 
land, in a truck operated by the P. C. Kellum Trucking Company, 
of Exmore, Virginia. 


5. Upon arrival of the truckload of potatoes at Baltimore on 
or about April 21, 1955, respondent telephoned complainant and 
informed it that the potatoes arrived without ice and were soft 
and showed brown spots. The parties discussed an allowance of 
20 cents per bag on the shipment due to the condition of the 
potatoes. The load was found to contain only 462 bags of potatoes, 
and complainant made appropriate allowance for the 38-bag short- 
age. Respondent subsequently forwarded its check to complainant 
in the amount of $1,386, which was based upon a 20 cents per bag 
“allowance” on the 462 bags. 
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6. On or about April 30, 1955, in the course of interstate com- de 





merce, complainant sold to respondent a truckload of Sebago pl 
potatoes, f.o.b. shipping point in the State of Florida, consisting th 
of the following: ; gi 
396 50-Ib. bags U.S. No. 1, Size A @ $2.60 $1,029.60 : a 

61 50-lb. bags U.S. No. 1, Size B @ 185 112.85 0 

122 100-lb. bags Utility @ 3.50 427.00 ; 

Total $1,569.45 2 
' to 

7. Complainant shipped on April 30, 1955, from loading point th 
in the State of Florida to respondent at Baltimore, Maryland, in in: 
a truck operated by Montgomery and Slaughter, of Crescent City, | e 
Florida, the potatoes referred to in Finding of Fact 6. im 
8. Respondent sold the truckload of potatoes and remitted the , . 
proceeds to complainant in the amount of $1,422.92, accompanied ” 
by an account sales, leaving due complainant on the invoice price - 
of this load of potatoes the sum of $146.53. = 
9. The formal complaints were filed on August 26, 1955, which [| ac 
was within 9 months after accrual of the causes of action. pr 
th 

CONCLUSIONS to 
ar 


With respect to the first truckload of potatoes, purchased by | ch 
respondent on April 19, 1955, it is respondent’s contention that it ~ 
was agreed the shipment would be iced. Respondent states that | 
the potatoes arrived without ice, that they were soft and showed — 
brown spots, and that in a telephone conversation with complain- 
ant respondent reported this condition and asked whether re- 
spondent should hold the potatoes until the next morning for 
inspection or whether they should be sold immediately. Respond- 
ent further states that it was advised by complainant to sell the 
potatoes immediately and that an adjustment of 20 cents per bag 
would be granted, since the shipper was of the opinion that with- 
out ice the condition of the potatoes could only become worse if 
they were held over until the following morning. 


Complainant does not deny that this truckload of potatoes was 
to be shipped under ice. It is in effect admitted, as complainant 
states that the truck driver was instructed “to keep ice on the 
load, which he failed to do.” It is complainant’s position that 
“respondent should have collected the 20¢ allowance from the 
truck driver by deducting it from his freight.” Since this was a 
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delivered sale and the freight charges were prepaid by the com- 
plainant, respondent was in no position to deduct anything from 
the freight. Complainant claims the 20 cents allowance was never 
given and was never intended to be given. From the evidence, 
we are unable to conclude that the parties agreed on an allowance 
of 20 cents per bag or any other specific amount. 


Under this delivered sale contract, complainant was obligated 
to deliver at destination a truckload of U. S. No. 1, Size A, pota- 
toes. While no inspection of the potatoes was made at destination, 
this may be explained by respondent’s claim that it received 
instructions from the complainant in a telephone conversation 
concerning the condition of the potatoes to sell the shipment 
immediately to avoid further deterioration. Based upon the fact 
that the load arrived without ice, and upon the conversation which 
followed between the parties regarding the potatoes, we are con- 
vinced that they were out of condition upon arrival, although it 
is not known to what extent. Complainant clearly breached the 
contract by failing to have the potatoes iced. However, respondent 
accepted the potatoes and, therefore, is liable for the purchase 
price, less any damages it can show were sustained as a result of 
the breach of the contract. Respondent has submitted no evidence 
to prove the amount of such damages. It appears, rather, that the 
arbitrary figures of 20 cents per bag, or a total of $92.40, was 
chosen by respondent to represent its damages. In the absence 
of any proof of the amount of damages actually sustained by 
respondent, it should be awarded the sum of $1 as nominal dam- 
ages for complainant’s breach of the contract. Therefore, re- 
spondent owes complainant the balance of the invoice price on this 
truckload of potatoes, less $1, or the sum of $91.40. 


It is respondent’s contention that the second truckload of pota- 
toes, shipped on April 30, 1955, was to be handled by respondent 
for complainant’s account and that the transaction was not a sale. 
Respondent’s letter to the complainant under date of June 15, 
1955, does not support respondent’s claim that the parties agreed 
at the outset that this load of potatoes was to be handled on con- 
signment. The letter is, in part, as follows: “This load was the 
clean-up of the shed and were black brown. We spoke to Mr. 
Elliott about this and were advised to sell the potatoes and make 
consignment returns.” On June 21, 1955, complainant replied to 
respondent’s letter, in part, as follows: ““You received our invoice 
dated May 2, 1955 covering this Shipment for the total sum of 
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$1,569.45 which was in accordance with prices confirmed by phone 
on April 30th, 1955 ... After phoning and wiring you several 
times about payment of this Shipment nothing was ever mentioned 
about it being a consigned shipment until you remitted with your 
account of sales .. . amounting to a net proceeds of $1,422.92, 
these sales were returned to you together with a bill for the bal- 
ance due of $146.53.” From the evidence before us, we conclude 


that this transaction was a sale at an agreed total price of § 
$1,569.45 ; that $1,422.92 has been paid; and that respondent owes F 


complainant the balance of $146.53. 


Respondent’s failure to make prompt payment to complainant 
of $91.40 on the first shipment and $146.53 on the second shipment 


is in violation of section 2 of the act. Complainant should be Ff 


awarded reparation in the total amount of $237.93, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall | 
pay to complainant, as reparation, the sum of $237.93, with inter- | 


est thereon at the rate of 5 percent per annum from May 1, 1955, 
until paid. 


The facts and circumstances as set forth herein shall be | 


published. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4873) 


PACA Docket No. 6305. Dismissed November 1, 1956, by Thomas : 


J. Flavin, Judicial Officer. 
(No. 4874) 


PACA Docket No. 6678. Dismissed November 1, 1956, by Thomas 


J. Flavin, Judicial Officer. 
(No. 4875) 


PACA Docket No. 6878. Dismissed November 1, 1956, by Thomas | 


J. Flavin, Judicial Officer. 
(No. 4876) 


PACA Docket No. 6795. Dismissed November 9, 1956, by Thomas 
J. Flavin, Judicial Officer. 
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MISCELLANEOUS 1283 
Cite as 15 A.D. 1282 
(No. 4877) 
PACA Docket No. 6590. Dismissed November 27, 1956, by Thomas 
J. Flavin, Judicial Officer. 
STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 4878) 


MENDELSON-ZELLER Co. v. SCHWARTZ PRODUCE Co., INc. PACA 
Docket No. 6363. Order issued November 7, 1956, by Thomas J. 
Flavin, Judicial Officer. 





